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General editors’ preface

This book brings “The Common Core of European Private Law’ over the
threshold of a half dozen published results. The project was launched in
1993 at the University of Trento under the auspices of the late Professor
Rudolf B. Schlesinger. The methodology used in the Trento project is
novel. By making use of case studies it goes beyond mere description to
detailed inquiry into how most European Union legal systems resolve
specific legal questions in practice, and to thorough comparison
between those systems. It is our hope that these volumes will provide
scholars with a valuable tool for research in comparative law and in
their own national legal systems. The collection of materials that the
Common Core Project is offering to the scholarly community is already
quite extensive and will become even more so when more volumes are
published. The availability of materials attempting a genuine analysis of
how things are is, in our opinion, a prerequisite for an intelligent and
critical discussion on how they should be. Perhaps in the future
European private law will be authoritatively restated or even codified.
The analytical work carried on today by the nearly 200 scholars involved
in the Common Core Project is a precious asset of knowledge and
legitimization for any such normative enterprise.

We must thank not only the editors and contributors to these first
published results but also all the participants who continue to contribute
to The Common Core of European Private Law project. With a sense of
deep gratitude we also wish to recall our late Honorary Editor, Professor
Rudolf B. Schlesinger. We are sad that we have not been able to present
him with the results of a project in which he believed so firmly. No
scholarly project can survive without committed sponsors. The
Dipartimento di Scienze Giuridiche of the University of Trento and its

xiii
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excellent staff must first be thanked. The European Commission has
partially sponsored some of our past general meetings, having included
them in their High Level Conferences Program. The Italian Ministry of
Scientific Research is now also funding the project, having recognized it
as a ‘research of national interest’. The Istituto Subalpino per I’Analisi e
I'Insegnamento del Diritto delle Attivita Transnazionali, the University of
Torino, the University of Trieste, the Fromm Chair in International and
Comparative Law at the University of California and the Hastings College
of Law have all contributed to the funding of this project. Last but not
least, we must thank all those involved in our ongoing Trento projects in
contract law, property, tort and other areas whose results will be the
subject of future published volumes. Our home page on the internet is
at http://www jus.unitn.it/dsg/common-core. There you can follow our
progress in mapping the common core of European private law.

General Editors:

MAURO BUsSANI (University of Trieste)

uGco MATTEI (University of Turin and University of California, Hastings
College of Law)

Honorary Editor:
RODOLFO sacco (University of Turin)

Late Honorary Editor:
RUDOLF B. SCHLESINGER (Cornell University and University of California,
Hastings College of Law)

Editorial Board:
James Gordley, Cecil Turner Professor of Law, University of California,
Berkeley; Editor in Chief of the American Journal of Comparative Law
Antonio Gambaro, Professor of Law, University of Milano; President of
the Italian Society of Comparative Law

Franz Werro, University of Freiburg and Georgetown University Law
Center

Rodolfo Sacco, President of the International Association of Legal
Science (UNESCO)



Preface

This book is the result of a genuinely collective enterprise. As a project,
it was conceived at a preliminary meeting of one and a half days in
March 1998 at the University of Trento, within a small group made up of
two of the editors (Graziadei and Mattei), the chairman of the property
group of the Common Core project, Professor Antonio Gambaro, and
leading trust scholars Professor John Langbein from Yale, Professor
Hein K6tz from Hamburg and Professor Shael Herman from Tulane. At
that meeting general issues of applicability of common core method-
ology to the domain of trust were discussed, and a clear sense emerged
that the focus should be on trust law in the commercial setting.

The trust project was officially launched in July of the same year at the
general meeting of the Common Core project, in Trento, where a rudi-
mentary first draft questionnaire was discussed in depth under the
leadership of Professor Antonio Gambaro, at the property session. At
that meeting Lionel Smith (at that time of Oxford University) joined the
editorial team and the first participants joined in. In June 1999 all the
participants to the project met in Como for a three-day conference
sponsored by the University of Insubria. At that meeting draft responses
to the new version of the questionnaire were discussed together with
Professor John Langbein, who also gave a speech on institutional inves-
tors and the law of trusts. Professor Paul Matthews of King’s College
London participated in our work and addressed the group on the law of
trusts in offshore jurisdictions. Professor Jonathan Macey from Cornell
intervened on the economic aspects of fiduciary relationships. More
work with most of the participants was devoted to the finalisation of
the questionnaire at the 1999 meeting in Trento, and in January 2000
the editors met for ten days of joint work on the draft responses at

XV
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Oxford University. Feedback and changes in the reports and in the
questionnaire happened through the following year and a half, with
another joint two days of work in Trento in July 2000. Finalised answers
were prepared in the course of the following year, and at the July 2001
meeting the editors met for some more planning and for the final
editorial organisation of the volume. The very last meeting with all
the participants was organised at Stresa, Italy and sponsored by the
Facolta di giurisprudenza of the Universita del Piemonte orientale,
whose faculty was meanwhile joined by Professor Graziadei. At that
meeting, Professor Donovan Waters, Dr Joshua Getzler of St Hugh’s
College, Oxford, and Mr Stuart Willey, of the UK Financial Services
Authority, participated in the discussion of the country reports and
delivered papers on the Hague Convention of 1985 on the law applic-
able to trusts and on their recognition, on the Trustee Act 2000, and on
fiduciary duties in financial services law.

This long and thorough joint effort can be seen as a truly collective
authorship of the questionnaire and of the semantics of the answers,
and should be reflected in a relatively high level of homogeneity
between the national reports. What is most important to point out,
however, is that in this process comparison has been carried on as a
matter of learning by doing, and a high level of communication
between lawyers of so many different traditions has certainly been
reached. The very existence of this book shows that when comparative
work is done (even in traditionally very tricky areas like property and
trust), it looks less problematic than when one limits oneself to discuss-
ing how it should be done.

Like everyone else, the editors were shocked and saddened by the
news of the death of Professor Peter Birks, as this book was going to
press. He was an intellectual leader in the field of comparative private
law, as in so many other fields, and he was a great friend and supporter
of the Trento enterprise. In different ways, each of the editors is intel-
lectually indebted to Peter Birks, to whose memory this book is
dedicated.

The authors jointly wish to thank all the aforementioned participants
to the conception of this volume who might or might not appear as
authors but who have all helped us tremendously in carrying out our
task. Thank you to the brilliant Managing Editor of The Common Core
of European Private Law, Mrs Carla Boninsegna, for kindness, softness
and efficiency. We wish to thank Finola O’Sullivan and Professor David
Ibbetson at Cambridge University Press, together with the anonymous
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referee of this volume, who have all, in different ways, greatly helped
to improve our final artefact. We are grateful to Professor Martijn
Hesselink and to Professor Rick Verhagen who joined in our discussions
in Trento at an early stage of the project and who kindly corresponded
with us. We thank Dr avv. Edoardo Andreaoli for his early contribution
to the Italian report. We are also indebted to Professor Silvia Ferreri and
to Dr Bianca Gardella Tedeschi for their effective support in the organi-
sation of the Stresa meeting of our group. Finally, we wish to thank
Mauro Bussani, General Editor of the Common Core Project, Andrea
Pradi, President of the Associazione R.B. Schlesinger per lo Studio del
Diritto Europeo, and Luisa Antoniolli, Professor of Comparative Law at
the University of Trento, for their tremendous organisational efforts
during and in between the Trento meetings.

Michele Graziadei gratefully acknowledges the support of Dr Mara
Zilio, Daniela Gentili and Nadia Bovone of the Dipartimento di Scienze
giuridiche ed economiche dell’Universita del Piemonte orientale for
their brilliant and enthusiastic administrative support of the research
work. He is also indebted to Dr Cesare Tibaldeschi of the same
Department for his exceptional contribution to preparation of the
electronic copy of the typescript.

Lionel Smith acknowledges with gratitude the financial support of
the Social Sciences and Humanities Research Council of Canada, and
the assistance of a number of students of McGill University’s Faculty of
Law during the period 2001-2004: Edward Bridge, Tal Srulovic, Robert
Peterson, Hugo Maureira and, most recently, Luisa Cetina. He also
thanks the Swiss Institute of Comparative Law for its generous hospi-
tality during 2004-2005.

Michele Graziadei and Ugo Mattei wish to thank Arianna Pretto at
Brasenose College, Oxford for the lovely hospitality and intelligent
reading of parts of this book, Amedeo Rosboch and Alberto Gallarati
in Turin, Filippo Sartori at Trento, Andrea Ortolani in Turin and Tokyo,
and Sabrina Praduroux in Alessandria for helping with energy and
enthusiasm whenever involved in this project. They acknowledge
with gratitude the financial support of the ISAIDAT in Turin, and of
the Ministry of Scientific Research in Italy.

Ugo Mattei gratefully acknowledges the financial support of the
Department of Economics of the University of Turin, and of the Fromm
Chair in International and Comparative Law at Hastings College of Law.
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Inglis-Jones, et al., Sweet & Maxwell’s Law of Pension Schemes (1998, loose leaf)
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‘The Strange Destiny of Trusts’ in VV. AA., Perspectives of Law, Essays for Scott
(1964)
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deutsche Bankgeschift (1966)

Grundmann, Der Treuhandvertrag - insbesondere die werbende Treuhand (1997)

‘Trust and Treuhand at the End of the 20th Century - Key Problems and Shift
of Interests’, 47 AJCL 401 (1999)

Hueck, Der Treuegedanke im modernen Privatrecht (1947)
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Siebert, Das rechtsgeschdftliche Treuhandverhdltnis - Ein dogmatischer und rechtsver-
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Mazis, ‘The Fiduciary Transfer of Ownership as a Security of a Claim According
to Greek Law and Practice’, NoB, 27/1979, 311
Pampoukis, Undertakings for Collective Investments in Transferable Securities (1992)
Papantoniou, ‘The Meaning of Property in the New Civil Law’, EEN, 1965, 793
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1 Commercial trusts in European private
law: the interest and scope of the

enquiry

MICHELE GRAZIADEI, UGO MATTEI
AND LIONEL SMITH

1 The interest and scope of the enquiry

The topic to which this book is dedicated is of great interest for
anybody concerned with the expanding field of European private
law. In several European countries business transactions commonly
require the use of trusts. The litigation of trust law issues in a business
context is becoming more frequent than in the past. At the European
level, legal instruments enacted by the European Community make
explicit reference to trusts,’ or regulate transactions involving both
trusts and other investment vehicles.” Principles of European Trust
Law,’ drafted by a distinguished group of scholars, are now available
to provide guidance on the development of trust law in European
jurisdictions. At the international level, the Hague Convention of
1 July 1985 on the Law Applicable to Trusts and on their Recognition

! Council Regulation (EC) No. 44/2001 of 22 December 2000, on jurisdiction and the

recognition and enforcement of judgments in civil and commercial matters, arts.

5(6), 23(4), 23(5), 60(3); Webb v. Webb [1994] ECR 1-1717 (ECJ); see also: Regulation (EC)

No. 805/2004 of 21 April 2004, creating a European enforcement order for uncontested

claims; Communication from the Commission on the transfer of small and medium-

sized enterprises (98/C 93/02). On Community measures to combat criminal activities

which may deploy a number of legal institutions, including trusts, for money

laundering purposes, see especially the Council Directive of 10 June 1991 on prevention

of the use of the financial system for the purpose of money laundering (91/308/EEC),

as amended.

See Cases 5 and 9 below, which involve the implementation at the national level of

Council Directive 85/611/EEC of 20 December 1985, as amended, on the coordination of

laws, regulations and administrative provisions relating to undertakings for collective

investment in transferable securities (UCITS).

% D.J. Hayton, S.C.].]. Kortmann, H. L. E. Verhagen, eds., Principles of European Trust Law
(The Hague, Deventer, 1999).

N
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has entered into force in several countries,” providing much-needed
solutions to conflicts problems raised by trusts, but also posing fresh
questions on its impact and its implementation.

The great practical importance of the subject closely matches its
burning academic interest. Trusts straddle the law of property and the
law of personal obligations. Located at the intersection of core cate-
gories of private law, they pose problems that turn on the proper under-
standing of fundamental notions of private law. From the academic
point of view, trusts also raise essential questions about competing
claims to property, as well as about the management of property in the
broadest sense. Both sets of questions involve hotly debated subjects.

Last, but not least, trusts are familiar features of the legal landscape of
the English-speaking world but, on the other hand, they are less than
familiar in most civilian jurisdictions. Today it would be wrong to
consider trusts a distinctive feature of the common law world, because
mixed legal systems have trusts’ and several civilian jurisdictions show
important developments in this regard.® Nonetheless, it is still true that
one can hardly imagine how to deal with, for example, English law,
without running sooner or later into an issue of trust law. The same is
not necessarily true in many other countries, including several major
European jurisdictions. This is why, far from being a neglected field
among comparative law scholars, the law of trusts has been frequently
investigated in comparative perspective.

Within the comparative law field, the present book adopts a new
approach to the subject, in terms both of method and of scope of
enquiry. The scope of enquiry is limited to trusts operating in the
business context. This means that the use of trusts in fields like the

For a full status report on the Convention see the Hague Conference website:
http://www.hcch.net. The states which have most recently ratified or acceded to the
Convention are Luxembourg (2003), Liechtenstein (2004) and San Marino (2005).

Cf. Tony Honoré, ‘Trusts: The Inessentials’, in Joshua Getzler, ed., Rationalising
Property, Equity and Trusts. Essays in Honour of Edward Burn (London, 2003), 7 ff.;

J-M. Milo and Joan M. Smits, eds., Trusts in Mixed Legal Systems (Nijmegen, 2001).
Vernon V. Palmer, ed., Mixed Jurisdictions Worldwide. The Third Legal Family
(Cambridge, New York, 2001), provides a broad view of the field.

For a comprehensive collection of texts: Maurizio Lupoi, ed., Trusts Laws of the world,
3rd edn (Rome, 2000). After the publication of this collection, Luxembourg amended its
law on la fiducie in 2003: see Paul Matthews, ‘Fiducie and the Hague Trusts Convention:
The New Luxembourg Law’, (2003) Trust L. Int. 188. Several recent developments in civil
law or mixed legal systems are discussed in Maurizio Lupoi, Trusts: A Comparative Study
(Cambridge, 2000), 267 ff.; see also Alon Kaplan, ed., Trusts in Prime Jurisdictions (The
Hague, 2000); John Glasson, ed., International Trust Laws (London, New York, 1992).

9}
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law of non-profit organisations, matrimonial property and succession is
not covered in this book. Here the focus is on inter vivos transactions
that in many European legal systems are the province of contract law, or
that require the use of investment vehicles usually established under
company law, but that would be characterised as trusts in other
European countries like England, Wales, Ireland or Scotland.” The deci-
sion to investigate trusts in the setting of inter vivos transactions con-
ducted for commercial purposes reflects the current state of the
European private law debate and its concentration on the role of party
autonomy in market integration.® This is also the reason why the sub-
ject is, for the first time, covered for fifteen Member States of the
European Community.

This volume does not offer a general comparative treatment of the
law of trusts as that subject is commonly understood in anglophone
countries. Yet, our terminological choice is less arbitrary than it may
appear at first sight, considering also that the English term has no
special status in a work covering the laws of several European
countries.’

In setting the scene for the comparative discussion of the national
laws, part I of the volume introduces the reader to the subject by
providing a critical overview of the comparative literature on trusts,
and by expanding on common core methodology as applied to this field.
The main issues of traditional divergence among legal systems about
trusts are thus surveyed with the intent of examining the state of the art
about trusts in comparative perspective, thereby providing the general
background of the present work.

7 In this volume, even where Wales is not separately mentioned, references to ‘England’
and ‘English law’ refer to England and Wales and the law of England and Wales.

Wills and succession rules, just like matrimonial property regimes, on the other

hand, pose problems related to the free circulation of persons in Europe. On the first
topic see the study prepared in 2002 by the Deutsche Notarinstitut for the European
Commission, Etude de droit comparé sur les régles de conflits de juridictions et de conflits de lois
relatives aux testaments et aux successions dans les Etats membres de 'Union Européenne
(scientific coordination by Paul Lagarde and Heinrich Dérner). The document is available
at the following website: http://europa.eu.int/comm/justice_home/news/events/
document/rapport_synthese_etude_fr.pdf.

Even under English law, ‘trust’ is a protean word: Tito v. Waddell (No. 2) [1977] Ch. 106,
at 227, per Megarry VC: ‘the first question is the sense in which that protean word has
been used. The word, indeed, is one that may be found by the unwary to invite the
comment Qui haeret in litera haeret in cortice.’

8
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2 A brief survey of comparative literature and problems
2.1 History, concepts and functional analysis

Comparative law literature on trusts is about a century old. Its focus has
changed over time. This section will provide a short account of the trans-
formation. The following survey breaks down into four parts. The first
explores the beginnings of academic interest in the topic and the develop-
ment of functional approaches to the comparative study of trust law; the
second covers comparative work conducted to solve conflict of laws issues
before national courts; the third deals with comparisons of trust laws to
advance unification projects; and the fourth deals with the emergence of a
comparative literature dedicated to trusts in the financial context.
Academic interest in the comparative treatment of trusts developed a
little more than a century ago, when the history of English law was for
the first time investigated by scholars who, at about the same time,
established legal history as an academic discipline. In that intellectual
climate, while the historical origins of English law were investigated on
both sides of the Channel by the first generation of professional legal
historians, trusts became a test case to appraise the originality of
English law vis-a-vis both the Roman law legacy and the Germanic
roots of continental legal systems. The story has been told in more detail
elsewhere:'’ whereas previous accounts of the history of trusts in
England advanced the thesis that English law was largely indebted to
ideas and institutions of Roman origins, like fideicommissa, or to the
Germanic world, being in substance a local variety of Germanic institu-
tions, like the Salman, no less a scholar than Frederic William Maitland
chose trusts as one of the best examples of the need to study English law
and legal history on their own terms. Maitland collected the English
sources available at that time on the history of uses and trusts and
concluded that they did not univocally point in one direction, namely
the European continent. He observed that in continental Europe no
legal institution possessed quite the same features as English trusts."’
We do not know what conclusions Maitland would have reached if he
had known the law of confidentia and fiducia of several areas of

10 Michele Graziadei, ‘Changing Images of the Law in Nineteenth Century English Legal
Thought (the Continental Impulse)’, in Matthias Reimann, ed., The Reception of
Continental Ideas in the Common Law World (Berlin, 1993), 115, esp. at 159 ff.

1 Frederic William Maitland, The Origin of Uses; Maitland, Moral Personality and Legal
Personality; Maitland, The Unincorporate Body, all reprinted in H. A. L. Fisher, ed., The Collected
Papers of Frederic William Maitland (Cambridge, 1911), vol. I, 403 ff.; vol. I1I, 304 ff,, 271 ff.
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continental Europe flourishing from the sixteenth century to the eight-
eenth century, as well as its earlier manifestations.'* By now it is clear,
however, that much of the actual historical experience in this neglected
field, and its relevance to the comparative study of the English law of
trusts, eluded his attention. In any case, Maitland’s research on trusts
quickly became the twentieth-century cornerstone of influential
comparative work. That work assumed that the English law of trusts
was unique. Hence, the correct way to address the topic from a
comparative stance was to look for institutions that on continental
Europe performed some of the tasks which under English law were
performed by trusts. In this context, the focus was mostly on trusts
created by valid expressions of the settlor’s will, as opposed to trusts
serving the purposes of an emerging law of restitution and unjust
enrichment.

Looking back to the early days of the comparative study of trusts, it is
easy to underestimate the task facing comparative lawyers approaching
trusts for the first time. In common law jurisdictions, the topic is vast.
The sheer number of precedents on trusts constitutes a formid-
able challenge even for many dedicated researchers. The language of
those precedents and of the relevant legislation is less than familiar to
scholars trained in the general jurisprudence of continental legal systems,
where the distinction between law and equity plays an altogether different
role and is not rooted in the jurisdictional divide between courts of law and
courts of equity."” Furthermore, the lively doctrinal controversy over the

12 For analysis of several of the relevant jus commune sources: Michele Graziadei, ‘The
Development of Fiducia in Italian and French Law from the 14th Century to the End of
the Ancien Régime’, in Richard Helmholz and Reinhard Zimmermann, eds., Itinera
Fiduciae. Trust and Treuhand in Historical Perspective (Berlin, 1998), 237; Maurizio Lupoi,
‘The Civil Law Trust’, 32 Vand. J. Trans. L. 967 (1998); Ferdinando Treggiari, Minister
ultimae voluntatis, I (Naples, 2002), devotes to the examination of these sources an entire
book (in Italian) from the standpoint of the legal historian. Sergio Camara Lapuente, La
fiducia sucesoria secreta (Madrid, 1996), covers several important sources related to the
topic as well. Maurizio Lupoi, I trust nel diritto civile (Turin, 2004), devotes over 200 pages
to the comparative study of English and continental sources, which shed yet more light
on the history of trusts on both sides of the Channel. The essays by George Gretton,
Richard Helmholz, Shael Herman and Michael McNair in the volume edited by
Helmholz and Zimmermann greatly undermine as well any insular view of the history
of the subject. In the same vein, see Patrick Glenn, ‘The Historical Origins of the Trust’,
in Mordechai Rabello, ed., Aequitas and Equity: Equity in Civil Law and Mixed Jurisdictions
(Jerusalem, 1997), 749 ff.

For a rich set of studies on equity and the law in several legal systems: Rabello, ed.,
Aequitas and Equity; with specific regard to France: Vernon V. Palmer, ‘From Embrace to
Banishment: A Study of Judicial Equity in France’, 47 AJCL 227 (1999).

13
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nature of the beneficiary’s interest,”* which engaged some of the most
brilliant common law minds while comparative research on trusts was
taking off, inevitably stimulated some conceptual responses to basic ques-
tions such as: what is a trust? who owns trust property? In the light of that
controversy, it is hardly surprising that the first wave of comparative
literature on trusts looked for order and clarity by proceeding first to
answer the conceptual question concerning the nature of trusts and of
the beneficiary’s interest, then to research the functional equivalents and
the mechanics of trusts. The search for conceptual clarity was, however,
often frustrated by the poor quality of the tools deployed in the analysis. In
the trust context, basic jurisprudential notions like ‘ownership’ or ‘obliga-
tion’ have unexpected meanings. Working on trusts, comparative lawyers
have learned that familiar words can easily become traps for the unwary.
Refined conceptual analysis of trusts requires a thorough search for the
complex denotation of each notion employed to describe trust relation-
ships - it is no coincidence that analytical thinkers like Hohfeld first tested
their skills on trusts.'” But such analysis was never developed by the first
comparative lawyers who approached the subject. Instead, they relied on
the analysis of the nature of the beneficiary’s interest in terms of property
or obligation, hardly questioning the meaning of those concepts in the
context of the law of trusts, '® or they proposed to fit the notion within the
framework of other general concepts (like legal personality) familiar to
lawyers based in continental Europe as well. The first trend of comparative
thought thus spread the idea that trusts were a special form of ownership,
whereby the same asset was owned by two or more owners.'” On the other
hand, the possibility to resort to ‘obligation’ as the best category to analyse
the trust concept did not receive wide acceptance in comparative

14 Of lasting value on that controversy: Donovan M. Waters, ‘The Nature of the Trust
Beneficiary’s Interest’, 45 Canadian Bar Rev. 217 (1967).
> Wesley N. Hohfeld, ‘The Relations Between Equity and Law’, 9 Michigan L. Rev. 537
(1913); Hohfeld, ‘The Conflict of Law and Equity’, 26 Yale L 767 (1917).
For critical reactions to the limitations of that approach see now: Antonio Gambaro,
‘I trusts e I’evoluzione del diritto di proprieta’, in Ilaria Beneventi, ed., I trusts in Italia
oggi (Milan, 1996), 57 ff.; Lupoi, Trusts: A Comparative Study, fn. 6, pp. 187 {f.
See, e.g., Remo Franceschelli, Il ‘trust’ nel diritto inglese (Padua, 1935). Some proposals
to introduce trusts in civilian jurisdiction argue that this special form of ownership
could become a new type of real right: Matthias E. Storme, ‘La confiance est bonne,
mais un dual ownership est préférable’, in Jacques Herbots and Denise Philippe, eds.,
Le trust et la fiducie. Implications pratiques (Brussels, 1997), 267 ff. Countless works by
common law authors provide prima facie support for a view of trusts which relies on
double ownership as a key feature of trusts. See, e.g., Kevin J. Grey and Susan Grey,
Elements of Land Law, 3rd edn (London, 2001), 81 ff.
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literature on trusts, possibly because it ran contrary to the (by then)
prevailing common sense among leading trust law scholars in England
and in the US."® The second main trend of thought considered trusts as an
example of ‘segregation of assets from the patrimonium of individuals,
and a devotion of such assets to a certain function, a certain end’."” This
analysis ultimately evolved into the idea that trusts were legal persons,”’
though, of course, the prevailing view of the institution in common law
jurisdictions avoids collapsing trusts into legal personality. Meanwhile, on
the European continent, the perception that trusts posed intractable con-
ceptual problems slowly shifted academic interest in the subject from
jurisprudential debates over the proper doctrinal definition of trust

18 Like Geoffrey Cavalier Cheshire and Austin Wakemann Scott. See now, however, Lupoi,
Trusts: A Comparative Study, fn. 6, pp.2-3, 187 ff., and Stefan Grundmann, ‘Trust and
Treuhand at the End of the 20th Century. Key Problems and Shift of Interests’, 47 AJCL
401 (1999). Both comparative studies advance the obligational approach to trusts. Note
that academics, from James Bar Ames, ‘Purchase for Value without Notice’, 1 Harvard L.
Rev. 1 (1887-8) at 9, to David J. Hayton, Underhill and Hayton: Law of Trusts and Trustees,
16th edn (London, 2003), 3 ff., 36 ff. have either argued that the obligational approach is
to be preferred, or that it cannot be marginalised. What if continental lawyers
approaching trusts considered them as examples of split ownership for no other reason
than the desire to ‘exoticise’ the object of their study?

19 Pierre Lepaulle, ‘An Outsider’s View Point of the Nature of Trusts’, 14 Cornell LQ 52

(1928), 55. Donovan M. Waters, ‘Unification or Harmonization? Experience with the

Trust Concept’, in Conflits et Harmonisation — Mélanges en 'Honneur d’Alfred E. von Overbeck

(Fribourg, 1990), 591, 600-601, notes that Lepaulle’s opinion inspired the drafters of the

Civil Code of Québec arts. 1261-1262, on la fiducie [ the trust. Under those articles la

fiducie [ the trust is ‘un patrimoine d’affectation autonome et distinct’, that is made up of

‘biens qu’il [le constituant| affecte a un fin particuliére’ / ‘a patrimony by appropriation,

autonomous and distinct’, that is made up of ‘property ... which he [the settlor]

appropriates to a particular purpose’.

Pierre Lepaulle, ‘La notion de trust et ses applications dans les divers systémes

juridiques’, in Actes du Congres international de droit prive, II, L'unification du droit, Unidroit

(Rome, 1951), 197, 206 ff.; Lepaulle, ‘Débats’, in J.-D. Bredin, ‘L’évolution du trust dans

la jurisprudence francaise’, in Travaux du comite frangais de droit international prive,

1973-1975 (Paris, 1977), 137, at 153. This conception lurks behind the notion of

‘domicile of a trust’, first introduced into English law in 1978, upon the accession of the

UK to the Brussels Convention on Jurisdiction and Enforcement of Judgments of 1968.

Interestingly, making trusts into legal persons was one of the possibilities considered

during the works for the new Québec Civil Code: Waters, ‘Unification or

Harmonization?’, 600-601; see now Madeleine Cantin Cumyn, ‘La fiducie, un nouveau

sujet de droit?’, in Jacques Beaulne, ed., Mélanges Ernest Caparros (Montreal, 2002), 131.

The same idea is now discussed in common law circles: cf. Sara Worthington, ‘The

Commercial Utility of the Trust Vehicle’, in David J. Hayton, ed., Extending the Boundaries

of Trusts and Similar Ring-Fenced Funds (The Hague, London, New York, 2002), 135 ff., 152

ff.; for critical observations on this point: Donovan M. Waters, ‘The Institution of the

Trust in Civil and Common Law’, in Collected Courses of the Hague Academy of International

Law, 252 (1995), 113 ff., 421 ff.
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relationships to public policy and functional analysis. The roots of these
approaches were already present in Maitland’s essays on trusts,”’ which
examined, inter alia, the relationship between trusts and legal personality.
Others looked in this direction as well. Lepaulle provided a rich illustration
of the various functions performed by trusts in different contexts.”” He
compared the role played by civilian institutions in similar settings, point-
ing to the shortcomings of the civilian solutions. The list of civil law
substitutes of trusts analysed by Lepaulle is by now familiar to all com-
parative lawyers who take an interest in trusts. It comprises general
powers of attorney, foundations, associations, gifts sub modo, etc.”® The
discussion of functional substitutes of trusts became prominent in the
second half of the twentieth century with Hein K6tz’s Trust und Treuhand.”*
After that, a number of publications explored the same theme, which now
features also in very recent contributions on trusts in comparative per-
spective.”> Mentioning these developments, one could incidentally note
that reflections on the common law experience with trusts did at times
inspire solutions which were incorporated into the law of civilian jurisdic-
tion without much trouble, thanks to the role played by legal authors as
hidden legislators.”® In any case, functional analysis of trusts called for
open discussion of the policy issues involved in recognising the legal form.
These discussions, however, quickly bifurcated into conflicting views of
the policy considerations in favour or against trusts. On one side, the

21 Maitland was the first to note that trusts had historically provided an alternative to
incorporation in England (above, note 11). For an in-depth study of an important
chapter of that history: Bernard Rudden, The New River: A Legal History (Oxford, 1985).
Note that trusts can be treated as subjects for fiscal purposes.

Pierre Lepaulle, Traité théorique et pratique des trusts en droit interne, en droit fiscal et en droit
international (Paris, 1932), ch. 2.

See Jeffrey A. Schoenblum, Multistate and Multinational Estate Planning, I, 2nd edn
(Gaithersburg, NY, 1999), 1247 ff., paras. 18.03 ff.; Rudolf B. Schlesinger et al.,
Comparative Law, 6th edn (Mineola, New York, 1998), 868 ff. William F. Fratcher, ‘Trust’,
in International Encyclopedia of Comparative Law, VI (Tibingen, The Hague, Paris, 1973)
ch. 11, paras. 124 ff.; see also W. A. Wilson, ed., Trusts and Trustlike Devices (London, 1981).
Hein Kotz, Trust und Treuhand: Eine Rechtsvergleichende Darstellung des anglo-amerikanischen
Trust und funktionsverwandter Institute des deutschen Rechts (Gottingen, 1964).

See e.g. the contributions collected in Hayton et al., Principles of European Trust Law;
Madeleine Cantin Cumyn, ed., La fiducie face au trust dans les rapports d’affaires (Brussels,
1999).

Thus, for example, both German and Italian authors studied the English law of trusts to
develop their own law on Treuhand and fiducia. Among the influential works of the
twentieth century see, e.g., Wolfgang Siebert, Das rechtegeschaftliche Treuhandverhdltnis:
ein dogmatischer und rechtsvergleichender Beitrag zum allgemeinen Treuhandproblem (Marburg,
1933); Piergiusto Jaeger, La separazione del patrimonio fiduciario nel fallimento (Milan, 1968).
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compatibility of trusts with basic rules enacted by the civil codes was
defended on the basis of the existence of various civil law substitutes for
trusts. Surely trusts - like contracts - could be contrary to mandatory
provisions of law in some cases, but the number of trust substitutes
existing in civil law countries abundantly proved that the trust form per
se did not violate fundamental principles of law of those systems.”” On the
other side, it was argued that the trust form per se contravened those
principles.”® Trusts were thus held to be contrary to principles like the
unitary nature of ownership, the unity of the patrimony, the numerus
clausus of real rights, etc. The policy arguments backing these principles
were essentially the necessity of preserving marketability of titles and
safeguarding creditors from the effects of conveyances upon trusts.

With hindsight, it is all too easy to spot the blind corner of these
different approaches. Is it correct to assume that common law jurisdic-
tions have not developed a policy in favour of marketability of titles? Is
the numerus clausus of real rights unknown in England, or in other
common law jurisdictions? Are creditors liable to be defeated by hidden
dispositions of property in England, or in other common law jurisdic-
tions? Is it correct to assume that creditors are not protected under
English law, or in other common law jurisdictions? Quite obviously,
the answer to these questions is a plain ‘no’! True, the answer often
comes with explanations framed in terms that are alien to civilian
minds. The source of the trouble does not lie here, however. The prob-
lem is that the comparative literature on trusts has rarely addressed
these simple questions. If the same passion that was spent on studying
technical aspects of trust law had been devoted to questions like these
we would have a more reliable overall comparative picture of the field
of enquiry. We could then more easily concentrate on statutory innova-
tions that in the offshore world, as well as in some other jurisdictions,
pose some serious policy problems.*”

27 This was basically the point first advanced by Lepaulle in his various writings.

28 See e.g. Henri Batiffol, ‘Trusts - The Trust Problem as Seen by a French Lawyer’, (1951)
33 J. Comp. Leg. and Int. L., parts IIl and IV, 18.

29 Several offshore jurisdictions (starting with the Cook Islands in 1989), and some
jurisdictions not belonging to the offshore world, severely restrict the possibility of
reaching assets transferred to trustees. Trustees (and, possibly, beneficiaries) based in
those jurisdictions are thus effectively shielded from the claims of the transferor’s
creditors. On the risks involved in such transfers, see Duncan E. Osborne and Elisabeth
M. Schurig, eds., Asset Protection: Domestic and International Law Tactics (St. Paul, Minn.,
1993). For other concerns regarding more generally the transparency of activities based
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2.2 Conflict of laws in the field of trusts, and the impact of the 1985 Hague
Trusts Convention

Of course, courts based in continental Europe never refused to decide
cases on trusts simply because such a reliable overall picture was lack-
ing. Trusts in continental Europe were never solely a matter of pure
academic speculation. Part of the literature on trusts (inspired by com-
parative preoccupations) is thus linked to the litigation of trust issues
before the courts of various civil law jurisdictions.® Decisions rendered
on those issues show that civil law courts by no means regularly denied
effect to trusts governed by English law, or the law of other common law
countries. For civilian courts, as well as for conflicts scholars based in
continental Europe, the challenge posed by trusts was essentially how
to handle concepts ignored by the lex fori, and how to govern the
resulting uncertainty. Though the outcome of litigated cases often
shows willingness to give effect to trust provisions, the tendency to
assimilate trusts to other institutions of the lex fori frequently led to
ad hoc reasoning. Inter vivos trusts were thus often considered as con-
tractual hybrids, coupling aspects of several contracts. Trustees of trusts
operating upon the testator’s death were assimilated to testamentary
executors, or to fiduciary administrators. On some occasions, civilian
courts located title to trust assets in the trustee, but they also asserted
that the trustee was not really the owner of the trust assets. On other
occasions, they held that the beneficiaries were the owners of trust
assets and the trustee was a mere agent. This variety of approaches
does not reflect the obvious fact that different trust instruments set
up different trusts; it rather shows the risks inherent in the temptation
of looking at trusts through the lenses provided by the local law.

From a common law perspective, this distorted approach to trusts is
clearly unsatisfactory. Of course, the situation is worst where the local
law simply fails to provide the rules that in a common law jurisdiction
would govern the case. But even where such mishap is avoided, thanks

in offshore financial centres: Peter Hay, ‘Information Exchange and the Offshore
Financial Centres’, in Hayton, Extending the Boundaries of Trusts, 373 ff.

On this litigation see in general: Jonathan Harris, The Hague Trusts Convention: Scope,
Application and Preliminary Issues (Oxford, 2002), 330 ff.; David J. Hayton, ‘Trusts under
Civil Law Jurisdictions’, in Charles G. Stephenson, K. Bruce Friedman, Nicholas J. Freud,
eds., International Estate Planning (New York, 1997); Kurt Lipstein, ‘Trusts’, in International
Encyclopedia of Comparative Law, III (Tiibingen, Dordrecht, Boston, Lancaster, 1994),

ch. 23, 18 ff,, paras. 23 ff.; Adair Dyer and Hans Van Loon, ‘Report on Trusts and
Analogous Institutions’, in Hague Conference on Private International Law, Proceedings
of the Fifteenth Session (1984), 11, 77 ff., paras. 148 ff.
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to the richness and the adaptability of the local law, problems remain.
The very fact that trusts are transposed into different conceptual
moulds hinders cross-border operations because - to say the least - it
hampers effective cross-border communication. For this reason, the
Hague Conference on Private International Law took a crucial step
when it convened its fifteenth session to draft a convention on the
law applicable to trusts and on their recognition. The aim of that session
was to provide common conflicts and recognition rules on trusts as
such.”’ The step in that direction raised two problems: first, how to
write a bilingual text accessible to common lawyers and civilians
alike; second, what type of institutions counted as ‘trust’ under
the Convention. The first problem involved choices about the
Convention’s language; the second presented an issue of law. Both
problems located the discussion of the Convention within the evolving
scenario of trust laws inside and outside common law jurisdictions. To
this scenario we now turn, because the debates on the interpretation of
the Convention need to be clarified by exploring their broader context.

We have mentioned some functional substitutes of trusts, such as
gifts and testamentary dispositions sub modo. During the twentieth
century, the list of transactions producing some effects that are regu-
larly associated with trusts constantly expanded. It soon included inter
vivos fiduciary contracts, conceived thanks to the study of old Roman
and Germanic sources, which combine agency and trust aspects.’”
Within this expanding framework, the knowledge of the English experi-
ence with trusts was a source of inspiration for some innovation. To be
sure, developments in civilian countries at first did not threaten the
conventional wisdom, which considered trusts to be peculiar to the
common law world. It became harder to defend the same point of
view, however, when the comparative study of trusts became a world-
wide enterprise, reaching beyond the laws of continental Europe.
Jurisdictions like Scotland, Jersey, South Africa, Mexico, Quebec,

31 See the Preamble to the Convention.

32 This study was first conducted by nineteenth-century German scholars committed to
different views of the sources of German law. On this episode, in the light of recent
research on the subject, see Richard Helmholz and Reinhard Zimmermann, ‘Views of
Trust and Treuhand: an Introduction’, in Helmholz and Zimmermann, Itinera Fiduciae,
27 ff. The present state of German law is discussed by Hein Kétz, ‘National Report for
Germany’, in Hayton et al., Principles of European Trust Law, 89 ff. German legal thinking
on fiducia and Treuhand soon influenced authors and courts based in other countries,
like Austria, Italy, Spain and Switzerland.
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Louisiana and many others have trust laws which show a functioning
set of trust rules, not based on the distinction between common law and
equity. The experience of these countries undermined the claim that
trusts are incompatible with the civilian heritage. All these laws showed
that it was possible to draft rules on trusts which could be intelligible in
London and in Paris, in Rome and in New York. Indeed, the drafters of
the Hague Convention could not have proposed a description of the
trust relationship which would have been meaningful in civilian terms
without extending the application of the Convention to trusts governed
by the law of jurisdictions outside the common law tradition.*”
Trespassing the common law boundaries in the search for a workable
description of trusts did not provoke a revolt among the Hague dele-
gates from common law countries, however, for many good reasons,
including the circumstance that strict adherence to the law/equity dis-
tinction did not seem essential at The Hague.

The notion of trust emerging from the works of the Hague
Conference is, accordingly, an autonomous one, i.e. independent from
local conceptions of what trusts are.”* The notion of ‘trust’ adopted in
art. 2 of the Convention denotes any relationship possessing the ele-
ments that make up a trust for the purposes of the same Convention.
That notion, as well as the text of the Convention (but not the
Preamble!), purposely avoids any reference to the law/equity distinc-
tion, or to other concepts which would have impressed on that text the
indelible mark of the common law heritage.

The adoption of the Convention by the Hague Conference and its entry
into force in a significant number of countries (including, in Europe, the
United Kingdom, Luxembourg, Italy, the Netherlands, Liechtenstein and

33 See on this point Alfred von Overbeck, ‘Explanatory Report’, in Hague Conference on
Private International Law, Proceedings of the Fifteenth Session, 11, 370 ff., paras. 12-14,
25-26. Hence Lupoi’s claim that art. 2 of the Convention introduces a ‘shapeless trust’:
Maurizio Lupoi, ‘The Shapeless Trust’, (1995) 1 Trusts and Trustees 15; Lupoi, ‘Effects of
the Hague Convention in a Civil Law Country’, in Paul Jackson and David C. Wilde, eds.,
The Reform of Property Law (Aldershot, 1997), 222, para. 3; for a full discussion: Lupoi,
Trusts: A Comparative Study, 327-346. The wide subsequent debate on the mixed blessing
of the compromise that gave birth to article 2 is presented by Harris, Hague Trusts
Convention, 105 ff.

Lupoi, Trusts: A Comparative Study, 338. Harris, Hague Trusts Convention, 116-117, disagrees
because art. 2 of the Convention mentions certain characteristics of a trust but does not
contain an exhaustive definition of it. To the contrary, one could argue that if no
autonomous interpretation of the Convention emerges, its raison d’étre is effectively
undermined.
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San Marino), marked a watershed in the comparative literature on
trusts. First, the entry into force of the Convention in civil law countries
like Italy and the Netherlands showed that trusts could not per se be
considered contrary to any fundamental principle of law of some of the
major civil law jurisdictions. Second, the circumstance that trusts under
art. 2 of the Convention included institutions outside the common law
orbit invited civilians to examine their laws in search - once more - of
institutions redolent of trusts, belonging to the field of application of
the Convention. Third, the provisions of the Convention aimed at safe-
guarding the application of the lex fori in certain cases sharpened the
focus on points of resistance to trusts in jurisdictions where they should
be recognised. Last, but not least, in countries like Belgium, France,
Italy, Luxembourg and Switzerland, the Convention created the occa-
sion to discuss the opportunity to amend the local law with a view to
making local institutions more responsive to needs that are taken care of
by the law of trusts.”” In this intellectual atmosphere, the elaboration of
the Principles of European Trust Law drafted by a distinguished group of
scholars provided yet another occasion to explore the idea that trusts
can be part of the law of civilian jurisdictions. So far, these initiatives
have not produced wide-ranging legislative innovations in Europe. The
Convention itself has been criticised because it produces too little
certainty and predictability of results, due to the high number of escape
clauses it contains.”® Nevertheless, it is only fair to acknowledge that
the Convention has produced a wave of comparative contributions on
trusts that would have been unthinkable twenty years earlier. Most of
them, far from being hostile to the institution, recognise that there is

35 Luxembourg seized the opportunity recently by enacting the Loi du 27 juillet 2003 portant
approbation de la Convention de La Haye du 1er juillet 1985 relative a la loi applicable au trust et a
sa reconnaissance; portant nouvelle réglementation des contrats fiduciaires, et modifiant la loi du
25 septembre 1905 sur la transcription des droits réels immobiliers (JO, A- No. 124, 3 September
2003). For an overview of the situation in Switzerland, France and Germany: Luc
Thévenoz, ‘Civil Law Jurisdictions on their Way to Trusts? A Swiss Viewpoint’, in
Hayton, Extending the Boundaries of Trusts, 115 ff.; with specific regard to Switzerland: Luc
Thévenoz, Trusts en Suisse/Trusts in Switzerland (Zurich, 2001); Alexander R. Markus,
Andreas Kellerhals, Monique Greiner Jametti, eds., Das Haager Trust-Ubereinkommen und
die Schweiz (Zurich, 2003). On 20 October 2004 the Swiss government announced its
intention to ratify the Convention. In Italy academic contributions and judicial
decisions on the Convention have had a substantial impact on general attitudes
towards trust issues. The issue is back on the table in France: see note 52 below.
Jeffrey A. Schoenblum, ‘The Hague Convention on Trusts: Much Ado About Very Little’,
(1994) 3 J. Int’l Tr. Corp. Plan. 5; see the replies by David J. Hayton, ‘The Hague
Convention on Trusts: A Little is Better than Nothing but Why so Little?’, (1994) 3]. Int’l
Tr. Corp. Plan. 23 and by Harris, Hague Trusts Convention, 421 ff.

36



16 MICHELE GRAZIADEI, UGO MATTEI AND LIONEL SMITH

nothing wrong with trusts, that they are perfectly ‘clean and moral’.”’
Without the Hague Convention, the spreading of this conviction out-
side the circle of connoisseurs would have come at a much slower pace.
Indeed, as mentioned above, in some countries the Hague Convention
paved the way for proposals aimed at reforming the law to introduce
institutions which could compete on equal footing with trusts governed
by the foreign law. Though so far these proposals have made little
progress, there is a series of more successful legislative measures
which is introducing all over Europe rules designed to produce effects
that in the common law world would normally be linked to trusts (or
some of their aspects). This legislation is mostly related to the function-
ing of the financial markets. Quite interestingly, it tells us a different
story from the usual civilian account of resistance to trusts.”*

2.3 Divergence among legal systems about trusts: some traditional issues

Why is it that certain legal systems do not possess a full-fledged law of
trusts like that familiar to common lawyers all over the world? Every
comparative enquiry about trusts sooner or later runs into this thorny
question. In analytical terms, the question invites discussion of the
traditional points of friction between trusts and the laws of countries
outside the boundaries of the common law tradition.”” Students of trust
law know that this query raises several complex issues because a full-
fledged law of trusts - let us take that expression at face value - does not
exist in the abstract. Trusts laws of common law jurisdictions vary
significantly, not only in points of detail, to the delight of the interna-
tional estate planner. Furthermore, there is abundant evidence that
trusts are by no means altogether foreign to the contemporary civil
law world. In a number of countries, which are not on the map of the
common law jurisdictions, there are institutions replicating effects that
common lawyers would associate with trusts of one kind or another. In
the case of the so-called mixed jurisdictions, those institutions are even
known by the very name ‘trusts’. In other countries the names may be

37 Cf. Antonio Gambaro, in Hague Conference on Private International Law, Proceedings of
the Fifteenth Session, II, 287-8 (with respect to ‘purely internal trusts’).

38 For helpful remarks on this point, see H. L. E. Verhagen, ‘Trusts in the Civil Law: Making
Use of the Experience of “Mixed” Jurisdictions’, in Milo and Smits, eds., Trusts in Mixed Legal
Systems, 93 ff.

39 For an excellent general examination of these aspects: Tony Honoré, ‘Obstacles to the
Reception of Trust Law? The Examples of South Africa and Scotland’, in Rabello,
Aequitas and Equity, 793 ff., 807 ff.; Honoré, ‘Trusts: The Inessentials’, above, note 5.
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different, but the substance of the law in force leaves no doubt about the
fact that the relevant institutions often partake of the same genus to
which, for example, English express trusts belong.

These remarks show that our initial question has sensible answers
only if one is prepared to distinguish between doctrinal arguments or
dogmatic statements on one side, and operative rules and policy factors
on the other side. In drawing the distinction, we will keep in mind that
all these ingredients make up the law. None of them should be ignored
in discussing points of friction between trusts and the legal order of
jurisdictions that allegedly know nothing of trusts.

Until very recently, doctrinal or dogmatic arguments played a major
role in the debate over the compatibility of trusts with basic principles of
the law of legal systems outside the orbit of the common law tradition.

A first set of arguments was based on the distinction between com-
mon law and equity, as a unique feature of English law (and of the legal
systems historically related to the English experience). The point
advanced by linking trusts to the law/equity dichotomy was that there
could be no law of trusts absent that crucial distinction.*” This argu-
ment fails to distinguish between the language used in common law
countries to frame or solve issues of trust law and the rules applicable to
certain sets of facts commonly grouped under the label ‘trust’. Almost a
century ago, Maitland*' and Hohfeld*”* warned that the language used to
discuss trust law issues was apt to mislead. More recently, Bernard
Rudden brilliantly argued that equity has been simply an alibi in the
development of the English law of trusts.”” Rudden shows that the time
isripe to call a spade a spade. We do not know whether his sensible plea
will ultimately gain the day, but experience has already shown that
trusts prosper also in jurisdictions where the law/equity terminology
has no real counterpart or, indeed, appeal.

The different structure of property law on the two sides of the
Channel is a second recurrent theme in the debate over the friction
between trusts and the civilian systems of law. Conventional wisdom

40 On this point: George Gretton, ‘Trusts without Equity’, (2000) 49 ICLQ 599; Honoré,
‘Trusts: The Inessentials’, above, note 5.

#1 Frederic William Maitland, Equity: A Course of Lectures, Chaytor and Whittaker, eds., rev.
Brunyate, 2nd rev. edn (Cambridge, 1936).

*2 Hohfeld, ‘Relations Between Equity and Law’ and ‘Conflict of Law and Equity’, above,
note 15.

43 Bernard Rudden, ‘Equity as an Alibi’, in Stephen Goldstein, ed., Equity and Contemporary
Legal Developments (Jerusalem, 1992), 30 ff. See also his golden book: F. H. Lawson and
Bernard Rudden, The Law of Property, 3rd edn (Oxford, 2002), 82 ff.
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holds that the structure of property law enacted by the civil codes is
incompatible with the fragmentation of ownership that many consider
the hallmark of common law trusts. More precisely, trusts would be
contrary to the basic structure of property rights of civilian countries
because they are contrary to the numerus clausus of real rights.** Similar
arguments rest on assumptions that are well worth a closer look. The
idea that trusts violate the numerus clausus of real rights is questionable.
All systems of rights over corporeal things provide that only a certain
number of rights, endowed with certain qualities, bind the whole world -
to put it in standard real rights phraseology. This statement is true for
the law of property of common law countries, just as it is for jurisdic-
tions where the Roman law has left its permanent mark.*” Trusts intro-
duce no exception in this picture: the list of rights that bind the whole
world is still there.* It is therefore wrong to assume that the principle
of numerus clausus of real rights is the cornerstone of the law of property
in civilian jurisdictions, while common law systems ignore it. To this
quick diagnosis one may add two brief remarks. First, in most contem-
porary legal systems the list of real rights is no longer a reliable guide
when the question is what rights bind third parties. The potential for
legal innovation underlying this point can be taken to the following
extreme: the English trust arose not out of a reconceptualisation
of property law, but out of modifications to the law of obligations.*’
Second, the fact that trusts are frequently presented as instances of
split ownership leads to a common failure of analytical discourse

#* Recent papers retrieve the point: Philippe Rémy, ‘National Report for France’, in
Hayton et al., Principles of European Trust Law, 131; Sebastianus Costantinus Johannes
Josephus Kortmann and H. L. E. Verhagen, ‘National Report for the Netherlands’, in
ibid., 195; Alegria Borras and Cristina Gonzalez Beilfuss, ‘National Report for Spain’,
in ibid., 159. But the same point is made in countless contributions on the subject
over the years.

Bernard Rudden, ‘Economic Theory versus Property Law: The Numerus Clausus
Problem’, in John Eekelaar and John Bell, eds., Oxford Essays in Jurisprudence, 3rd series
(Oxford, 1987), 239 ff.; Michael Heller, ‘The Tragedy of Anticommons: Property in
Transition from Marx to Markets’, 111 Harvard L. Rev. 621 (1998); Heller, ‘The
Boundaries of Private Property’, 108 Yale L] 1163 (1999); Andrea Fusaro, ‘The Numerus
Clausus of Property Rights’, in Elizabeth Cooke, ed., Modern Studies in Property Law
(Oxford, 2000), 309.

Cf. Kenneth Reid, ‘National Report for Scotland’, in Hayton et al., Principles of European
Trust Law, 67. The law of Scotland has no place for the distinction between law and
equity, as it is known in English law, and strictly observes the distinction between real
rights and personal rights.

See for the full argument: Lionel Smith, ‘Transfers’, in Peter Birks and Arianna Pretto,
eds., Breach of Trust (Oxford, 2002), 111.
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on real rights and trusts in cross-border comparisons. In these compar-
isons too little attention is paid to how trusts help to overcome the
fragmentation of property rights by concentrating the power of aliena-
tion in the hands of trustees.”® Arguably, at least some civil law systems
allow greater scope for the fragmentation of property rights than one
would expect. Here we find outcomes that are clearly inefficient, like
co-ownership of a house by a large number of family descendants. While
paying lip service to the idea that ownership should be compact, these
forms of co-ownership contrast with the policy in favour of alienability
of ownership. Despite all indications to the contrary, looming large
behind the diffidence towards trusts, there is often the untutored
assumption that the notion of ownership prevailing in common law
jurisdictions simply coincides with that enshrined in the civil codes.
Hence the stumbling block represented by the tacit preconception that
iftrust beneficiaries are ‘owners’ of the trust property they must have the
same degree of control over trust property that a civil law owner
would have over her or his assets under the civil code provisions on
property, which is clearly indefensible.*”

In some civilian jurisdictions, like France, trusts are also thought to
be contrary to the principle that each person has only one patrimony.*’
This principle evolved out of the notion that individuals hold wealth
because they are recognised as subjects by the law. Contemporary legal
systems do not break civil capacity into a variety of status. Hence, the
argument goes, all the assets of a person form part of a notional unitary
mass that can be divided into separate masses only by establishing new
subjects as the owners of the separate assets. In this perspective, the
move that is required to separate an asset, or several assets, from the
rest of a person’s wealth is the creation of a new entity. In law, the new
entity is the owner of the assets formerly belonging to the individual(s)
who created it. Absent the creation of a new entity, individual willpower
cannot operate to segregate assets in trust (like trust settlors do every

8 Richard Posner, Economic Analysis of Law, 4th edn (Boston, 1992), 73.

*9 On this point: Paul Matthews, ‘From Obligation to Property, and Back Again? The Future
of the Non-Charitable Purpose Trust’, in Hayton, Extending the Boundaries of Trusts, 203 ff.,
210 ff.

50 See e.g. Rémy, ‘National Report for France’, 131; Michel Grimaldi and Francois Barriére,
‘La fiducie en droit francais’, in Cantin Cumyn, La fiducie face au trusts dans les rapports
d’affaires, 237. For a critical approach to this classic doctrine and an investigation of its
origins, see David Hiez, Etude critique de la notion de patrimoine en droit privé actuel (Paris,
2003). In one form or another, the same doctrine is often invoked in other civilian
jurisdictions as well as a possible obstacle to the operation of trusts.
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day in other jurisdictions) because such an exercise would run contrary
to the civil code rules on property, which establish who owns what.”’
This approach, however, does not exclude the possibility of legislative
inroads in the above-mentioned principle of the ‘unité du patri-
moine’.”” Having conceded this last possibility, it would be interesting
to know on what basis and for what reasons Parliament is willing to
derogate from the principle.”” In any case, this theory, just like the
notion of ownership enacted in art. 544 of the French Civil Code, and
in the parallel provisions of other civil codes of continental Europe, is
only the first chapter of the story about trusts in continental Europe, not
the end of it. Even in France, there are recurrent arguments about the
need to give more leeway to fiduciary operations.”* In other European
countries, as will be shown, there is a deep tension between the tradi-
tional picture of property rights under the civil codes’ general provi-
sions on property (or the related general theories of ownership, like that
affirming the principle of the unity of patrimony) and the more mun-
dane and flexible approach emerging in various codal provisions, in
legislation enacted in blissful disregard of the architecture of the civil
codes, or in judicial decisions and learned commentaries that innovate
the traditional legal landscape.

After the Hague Convention was signed, the ongoing debate over the
compatibility of trusts with modern civilian systems underwent a gra-
dual change of perspective. The work of the delegates to the Hague
Conference proceeded on the basis that the trust form that is familiar
in common law jurisdictions is compatible with fundamental principles
of law of the countries where the same form did not evolve. For this
reason, where it is in force, the Convention imposes an obligation to

51 See on this point the debate on the proposal advanced by working document 44bis at
the Hague Conference on Private International Law, Proceedings of the Fifteenth Session II,
301-302.

There are abundant examples of such legislation across Europe. See e.g. Cases 5, 8, 9 and
11 below. A Bill (No. 178) was introduced into the French Senate in February 2005,
proposing modifications to the Code civil to create a new fiducie. Note that inroads into
the principle are sometimes brought about by court decisions and academic writings as
well, as the answers to the questionnaire abundantly show.

As Matthews brilliantly argues, upon closer examination there are reasons to think that
the whole issue about the ‘unité du patrimoine’ is a red herring: Matthews, ‘From
Obligation to Property, and Back Again?’, 203 ff.; for an essential clarification: Maurizio
Lupoi, ‘The Development of Protected Trust Structures in Italy’, in Hayton, ed.,
Extending the Boundaries of Trusts, 85 ff. (the trustee does not own two patrimonies but one
patrimony with segregated assets).

% See especially the Bill mentioned in note 52.
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recognise the trust form as such. At the same time, the delegates to the
Convention recognised the possible clash between trusts and some
traditional features of the law of many of those jurisdictions. To tackle
this problem, the Convention enacts provisions that can be invoked to
block the recognition of trusts or, more precisely, to limit the reach of
the applicable foreign law, beyond the customary reference to ordre
public (art. 18) and to the laws of immediate application (art. 17).

The principal provision to be mentioned in this respect is art. 15 of the
Convention, which lists the following topics: (a) the protection of min-
ors and incapable parties; (b) the personal and proprietary effects of
marriage; (c) succession rights testate and intestate, especially the inde-
feasible shares of spouses and relatives; (d) the transfer of title to prop-
erty and security interests in property; (e) the protection of creditors in
matters of insolvency; (f) the protection, in other respects, of third
parties acting in good faith. The list is not meant to be exhaustive. It
simply sets forth specific examples of provisions of law designated by
the conflicts rules of the forum, which cannot be derogated from by
voluntary act (art. 15, first paragraph).

The list contained in art. 15 is interesting first and foremost because it
gives voice to some deep-seated fears about trusts in many quarters of
the civil law world. Within the framework of art. 15, trusts appear as
institutions that could potentially unravel basic tenets of civilian legal
orders. But the disruptive effects implicitly associated by art. 15 with
trusts are produced by a variety of other institutions familiar to both
practitioners and courts working in civilian jurisdictions. In the light of
this observation, the reasons to single out trusts for the cautionary tale
of art. 15 are rather meagre, though, of course, the fact that the
Convention is of universal application (ch. III)*® justifies some pru-
dence. One further remark is that at least some of the policies backing
the choice of topics mentioned in art. 15 of the Convention inform also
the law of common law jurisdictions. The validity of certain trusts, or of
certain uses of trusts, may therefore come under scrutiny for policy
reasons, quite apart from the operation of the Convention. The com-
mon law, to take one example, is not favourable to schemes to defraud
creditors. The simple transfer of property by a debtor, to another person
who holds in trust for the debtor, will not harm creditors, so long as the

35 That is, there is no principle of reciprocity; a Convention state must apply the law
selected by the Convention even if that is the law of a non-Convention state. There is the
possibility of a reservation on this point: art. 21.



22 MICHELE GRAZIADEI, UGO MATTEI AND LIONEL SMITH

facts can be found; the debtor’s beneficial interest is part of his property
and available to his creditors. If a trust is created in which the beneficial
interest passes to someone else, then the debtor has divested himself,
but such a trust is liable to be attacked (as might be an ordinary gift)
under fraudulent conveyance rules which are often more effective than
the corresponding civilian provisions.’® Turning to another example of
policy concerns, non-charitable purpose trusts are void in a large num-
ber of common law jurisdictions; among the reasons given for their
invalidity there is the fact that assets held by trustees of a private
purpose trust would be beneficially ownerless and yet not devoted to
public interest.”” Furthermore, trust beneficiaries are shielded from
personal liability vis-a-vis trustees’ creditors only if they do not exercise
control over the trustees. In the opposite case, they may incur liability
on the basis of agency or partnership law, and this is part of the story of
why the business corporation filled such an important need and became
the dominant mode of business organisation in the twentieth century.
All these solutions tend to cure externality problems that are best
analysed by taking a closer look at what goes under the generic label
‘trusts’, just like the generic label ‘secured debt’ must give way to
narrower categories to discuss the vexed question whether secured
debt is efficient.”®

The different structure of the laws compared, therefore, does not
necessarily reflect opposite policy choices. Indeed, in some of the coun-
tries which face obstacles to the recognition of trusts, there are estab-
lished legal rules which themselves seem to clash with the policies
protected by art. 15.

A first graphical example of this divergence between policy and
practice is provided by retention of title clauses extended over products
and proceeds generated out of the items sold by the seller to the buyer.
In Germany these clauses are valid though they operate to create a
latent security interest. In England, on the contrary, they are largely
ineffective for lack of registration in the company charges register.’”

The literature on trusts regularly mentions, as foundational for entire
sectors of the law of civilian jurisdictions, policies which in reality are

56 E.g. fraudulent conveyance provisions in a civil law country may have periods of
limitation, which severely restrict the reach of the remedy.

57 Matthews, ‘From Obligation to Property, and Back Again?’, above, note 53, 204 ff.

38 (Claire A. Hill, ‘Is Secured Debt Efficient?’, 80 Tex. L. Rev. 1117 (2002).

39 The theme is explored in depth in another volume of this series: Eva-Maria Kieninger,
ed., Security Rights in Movable Property in European Private Law (Cambridge, 2004).
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often more vigorously and consistently pursued in some common law
countries. This is the case with the policy against restraints on aliena-
tion. Alienability of land, for example, is more effectively safeguarded
in England than, for example, in Italy. This is so despite the contrast
between the feudal matrix of the English land law and the simpler civil
code notion of property, ultimately indebted to the reading of the
Roman law legacy which inspired the civil code drafters.

A last example of variation between policy and practice, though
outside the scope of the present research, is provided by the legal
regime of the indefeasible share of spouses and certain relatives, or, in
the language of the French text of the Convention, la reserve (art. 15,
lett ¢).*°

The drafting of art. 15 of the Convention is a reminder of some tradi-
tional arguments about the incompatibility of trusts with the laws of
civilian jurisdictions. Nonetheless, the compatibility issue has never been
addressed solely by giving full weight to those traditional arguments.
There have also been more sober and cautious assessments of the reasons
why most civilian jurisdictions do not have a well-developed law of
trusts, and in several cases do not look to it as an opportunity not to
be missed. One of these diagnoses is that, far from being completely
alien to, or totally incompatible with, the local law, trusts are simply not
in great demand in several civilian jurisdictions. Many needs which in
common law jurisdictions are routinely satisfied by trusts are elsewhere
largely taken care of by other institutions. In civilian jurisdictions gen-
eral powers of attorney, foundations and associations, contractual
arrangements of various kind, etc., meet everyday demands routinely
channelled into the trust laws of anglophone countries. What is left
outside this framework may not be in strong demand, possibly because
of an insufficient supply of trust capital, or because of the different role
of the state in the economy.®"

%0 An examination of this topic is beyond the scope of our work but in some contexts
indefeasible shares may produce inequality, instead of equality, among descendants.
For an instructive assessment of what portions (fixed and discretionary) and
maintenance provisions achieve today, in an epoch marked by the decline of traditional
family models, divorce, cohabitation and remarriage, see Donovan M. Waters,
‘Invading the Succession on Behalf of the Family - Europe, and Common Law Canada
and Quebec’, in Rosalind Atherthon, ed., The International Academy of Estate and Trust Law.
Select Papers 1997-1999 (London, The Hague, Boston, 2001), 651 ff.

Kotz, ‘National Report for Germany’, 97; Fratcher, ‘Trust’ in International Encyclopedia of
Comparative Law, VI, ch. 11, para. 110.

61



24 MICHELE GRAZIADEI, UGO MATTEI AND LIONEL SMITH

This analysis, of course, implies an informed evaluation of the oppor-
tunities which are missed where a full-fledged law of trusts is not in
place. A general assumption of informed choice goes too far in our case,
however. More realistically, such an informed evaluation actually takes
place only where strong players are at work. The prime example in this
respect is institutional actors on the world’s financial markets. Their
ability to collect the relevant specific information and to propose legal
change is beyond serious doubt. Not surprisingly, this is an area where
we witness significant legal changes in the legal landscape of continen-
tal Europe to boost competitiveness of schemes governed by the local
law with trust-based investment schemes operating under the laws of
common law jurisdictions. This leaves us with the following observa-
tion. The first difficulty civilians face when confronted with the law of
trusts familiar to the common law world may simply be the lack of
diffuse knowledge about the institution. The anecdotal evidence on this
point is not missing. In this context, arguments against trusts in civilian
jurisdictions come close to a self-fulfilling prophecy.®”

2.4 Trusts as investment vehicles and the rethinking of traditional
approaches

Modern banking and financial operations often require the holding of
assets by a manager and the segregation of those assets from other
assets belonging to the manager in its personal capacity, or to other
persons. The trust form is an ideal tool to organise such a structure and
to produce the segregation effect. Frequent contacts between the anglo-
phone world and the banking and the financial communities of con-
tinental Europe during the twentieth century rendered the use of trust
to segregate assets familiar to money managers throughout Europe.
Apparently, early experiments with the idea of replicating the model
originated from the necessity to set up a vehicle to hold German

62 See on this point the study of the Conseil d’Etat, L'influence internationale du droit francais
(Paris, 2001), 66-67: ‘En définitive on peut, s’agissant du trust, reprocher au droit
frangais d’étre resté au milieu du gué. Sous la pression des acteurs économiques et faute
d’instruments juridiques répondant a leurs préoccupations, des éléments fiduciaires
ont été introduits dans notre droit. Mais celui-ci ne s’est pas enrichi d’un véritable
régime juridique de la fiducie qui aurait pu véritablement répondre aux critiques
internes.” On the evolution of the French scenario after the withdrawal of the
Government’s original bill on la fiducie: Coralie Raffenne, ‘Why (Still) No Trust in French
Law?’, in Andrew Harding and Esin Orticii, Comparative Law in the 21st Century (London,
2002), 75. A new Bill (No. 178) was introduced into the French Senate in February 2005,
proposing modifications to the code civil to create a new fiducie.
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investments on the New York Stock Exchange in the late nineteenth
century.®® In Italy, a royal decree of 1926, probably inspired by the
German precedent, introduced a rudimentary set of provisions on soci-
eta fiduciarie.®* This first wave of legislation did not have a great impact
on the market because of its limited target, focused on specific solutions
for a select number of investors, who did not look for active asset
management. After the second world war, however, the need to diver-
sify investments - the key to the success of unit trusts - spurred legis-
lative change in several European countries. In 1957 France passed the
first legislation on fonds commun de placement,°® while Germany in the
same year adopted the Gesetz iiber die Kapitalanlagesellschaften,”® which
introduced a similar legal form as well as a Treuhand-based solution.
Spain followed suit in 1964, while Italy was a latecomer, putting fondi
comuni di investimento on its statute book only in 1977 (though
Luxembourg-based fonds commum de placement had been marketed in
Italy for years).

These investment vehicles provided both diversification and active
asset management on a collective basis, while individual portfolio
management was still offered only by banks, stockbrokers and commis-
sion agents. Here too, however, there was space for innovation. With
the evolution of Community law, both collective investment schemes
and investment services were firmly placed within the framework of
directives aimed at creating a level playing field throughout the
Community space.®’ In this transition from national markets to the

63 Helmut Coing, Treuhand kraft privaten Rechtsgeschiifts (Munich, 1973), 62.

R.d.l. 16 December 1926, n. 2214, disciplina delle societa che esercitano funzioni fiduciarie e

revisionali.

5 Décret 57-1342 of 28 December 1957.

¢ BGBL.11957, 378.

7 For an overall illustration and critical evaluation of these developments: Niamh
Moloney, EC Securities Regulation (Cambridge, 2002). The EC Commission’s Financial Action
Plan, which was launched in 1999, COM (1999) 232, set the framework for a complete
revision of securities regulation in the EC. The periodical Progress Report on the Action Plan
provides helpful updates on the implementation of the plan (available at: http://europa.
eu.int/comm/internal_market/en/finances/actionplan/progress10-% 20annex_ en.pdf).
For the list of the implementation instruments (as to June 2004) see the Annex to the
10th Progress Report. The single most important measure intervening in the field of our
research is the Directive 2004/39/EC of 21 April 2004 on markets in financial
instruments (amending Directives 85/611/EEC, 93/6/EEC and 2000/12/EC and repealing
Council Directive 93/22/EEC), [2004] OJ L 145/1. This directive is to be transposed into
the law of the Member States by the end of May 2006. The directive is a level 1 measure
under the so-called ‘Lamfalussy process’. More detailed regulation is in the pipeline
in accordance with that process: cf. Walter Van Gerven, ‘Harmonization of Private
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single European market there was tension over the model which should
prevail. The alternative was whether the internal market was to develop
along the lines reflecting the structure of the German financial markets,
which asserted the centrality of banking institutions in the field of asset
management, or along the lines of the United Kingdom experience,
which left a considerable role for other market actors as well.°® The
solution eventually received at the Community level was largely based
on the idea that high capital ratios for providers of asset management
services did not necessarily lead to better performances. On the other
hand, high capital ratios certainly restricted competition among mar-
ket actors.

Community law, therefore, opted for an efficient market of asset
management services by protecting clients’ assets from the risk of the
manager’s insolvency through their segregation from those belonging
to the manager in its personal capacity.®” The creation of a single
market for financial services in Europe was thus linked to the explicit
recognition of the multiplicity of legal forms available in Europe to
conduct investment business. Investment vehicles that in England are
organised as trusts were regulated at the European level together with
other legal forms (such as investment companies with variable capital)
to provide the same access to the European market and the same level of
investor protection throughout Europe. This side of the story of finan-
cial intermediaries reflects a movement embracing other sectors of the
market too. Pension funds, just like other collective investment
schemes, are organised in a multiplicity of legal forms, including trusts,
foundations and associations.”’ Segregation of managed assets is a key
feature of several of these institutions as well. Community law in this
field is quickly moving ahead, to ensure the portability of supplemen-
tary pension rights throughout the European space. Outside the reach
of Community law, the triumphal march of investment techniques
based on asset segregation is also noteworthy. Asset securitisation

Law: Do We Need It?’, [2004] CMLR 505, at 510 ff. Note also the upgrading of the UCITS

directive by Directives 2001/107/EC and 2001/108/EC on undertakings in transferable

securities and Directive 2003/41/EC on the activities and supervision of institutions for
occupational pensions. On the philosophy of these developments: Niamh Moloney,

‘New Frontiers in Capital Markets Law: From Market Construction to Market

Regulation’, [2003] CMLR 809 ff.

68 Cf. Pauline Ashall, ‘The Investment Services Directive: What Was the Conflict All

About?’, in Mads Andenas and Stephen Kenyon-Slade, eds., EC Financial Market Regulation

and Company Law (London, 1993), 91.

9 See Moloney, EC Securities Regulation, 466 ff., 469-470.
70 See Case 8.
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schemes are the most recent addition to the list of financial techniques
designed to raise money in the financial markets by segregating certain
assets from the general business of the operator of the scheme. Once
more, this innovation challenged civilian jurisdictions to generate legal
forms which could compete with trust structures on the international
financial markets. Throughout Europe we have thus witnessed since the
mid-1980s the development of schemes established to further asset
securitisation operations under the umbrella of more or less recent
national provisions.”"

The impact of these developments on legal thinking about trusts in
comparative perspective is significant. There is a new awareness of the
current role played by the institution outside the traditional context of
property law, as highlighted by Professor Langbein.”* This new aware-
ness goes hand in hand with the impressive growth of fiduciary law,
which is moving beyond the embryonic status in the European conti-
nent as well.”” An immense mass of wealth is managed thanks to the
above-mentioned investment vehicles. In financial terms, the most
important role trusts play in today’s world is related to the holding of
incorporeal wealth. This new role of trust law invited scholars to
rethink, once more, general notions of the law like property, or con-
tract, in the context of trust law.”* Professor Rudden conceptualised this
new dimension of trust law by distinguishing the legal regime appli-
cable to things considered as investments from that applicable to things
considered as portions of the physical world.”” Both authors are out-
standing comparativists, but the role played by trusts in the business

7! Case 11.

72 John Langbein, ‘The Secret Life of the Trust: The Trust as an Instrument of Commerce’,
107 Yale L] 165 (1997), repr. in David J. Hayton, ed., Modern International Developments in
Trust Law (The Hague, 1999); see also Steven L. Schwarcz, ‘Commercial Trusts as
Business Organizations: Unravelling the Mystery’, 58 Bus. Law. 559 (2003).

73 Cf. Peter Birks, ‘The Content of Fiduciary Obligation’, (2000) 34 Israel L. Rev. 3, 4:
‘fiduciary obligations have achieved a new prominence in the common law world: They
have become, as the saying goes, all the rage.” The progress of fiduciary law in the
European continent is most evident in the area of directors’ duties under company law:
Klaus J. Hopt, ‘Trusteeship and Conflicts of Interest in Corporate, Banking and Agency
Law: Toward Common Legal Principles for Intermediaries in the Modern
Services-oriented Society’, in Guido Ferrarini, Klaus J. Hopt, Japp Winter, Eddy
Wymeersch, eds., Reforming Company and Takeover Law in Europe (Oxford 2004), 51 ff.;
Holger Fleischer, ‘The Responsibility of the Management and of the Board and its
Enforcement’, in ibid., 373 ff.

74 See Robert H. Sitkoff, ‘An Agency Costs Theory of Trust Law’, 89 Cornell L. Rev. (2004).

7> Bernard Rudden, ‘Things as Thing and Things as Wealth’, (1994) 14 Oxford J. Leg.
Stud. 81.
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context attracts fresh attention beyond the circle of comparative law
scholars.”®

3 The common core approach
3.1 Trust law and common core methodology

As should appear from the previous discussion, the literature on trust
available at the beginning of our project already offered a remarkably
complex picture. A sense of dissatisfaction nevertheless stimulated our
enterprise, together with the conviction that applying common core
methodology could move the literature beyond what we felt was a
merely ‘taxonomic’ phase.

What is the interest of using common core methodology in the
domain of trust law? What are the fundamental questions that our
methodology can answer within the rich environment that we have
outlined? The following section attempts to convey the sense of some of
the most relevant discussion about these two fundamental questions,
carried on in the collective process of production of this book.

Trust law has long been considered as a traditional point of diver-
gence between common law and civil law jurisdictions. In a way it has
been considered, together with the principle stare decisis or the different
attitude towards the Code, as a classic locus differentiae.”” Trust law is
indeed an intimate part of the law of property, a domain where most of
the strongest comparative differences in private law are traditionally
located.”® Even the fact of considering the trust relationship as a matter
of property (common law) as opposed to a matter of obligation (civil law)
reinforces this stereotype. Nevertheless, in comparative law, as in any
other scholarly domain, proceeding by stereotypes does not seem to be
a productive idea. Stereotypical visions of trust law, in fact, make false
problems appear to be real, so that the comparative law community
ends up wasting considerable intellectual resources in exercises whose
destiny is to remain sterile. In what sense can we be considered better

76 Steven L. Schwarcz, ‘Commercial Trusts as Business Organizations: An Invitation to
Comparatists’, 13 Duke J. Comp. Int’l L. 321 (2003); Schwarcz, ‘Commercial Trusts as
Business Organizations: Unravelling the Mystery’, 58 Bus. Law. 559 (2003).

77 E.g. René David, Major Legal Systems in the World Today, 3rd edn, with John E. C. Brierley
(London, 1985), 347 ff.; Konrad Zweigert and Hein Kétz, Introduction to Comparative Law, I,
1st edn, tr. by Tony Weir (Amsterdam, New York, Oxford, 1977), 274 ff.

78 Ugo Mattei, Basic Principles of Property Law. A Comparative Legal and Economic Introduction
(Westport, Conn., London, 2000).
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off (even from the limited perspective of increasing comparative know-
ledge) once we know that fiduciary relationships can be classified in one
or another legal family as a matter of property rather than as a matter of
obligation? By now it is clear that there are aspects of contract law in the
Anglo-American institution of trust,”” and aspects of property law in the
way civil law countries attempt to solve the problems of third party
protection, which are inherent in any relationship involving manage-
ment of someone else’s assets.*’

From these brief notes, the interest of using common core method-
ology in the domain of trust can already be detected. Common core
methodology does not assume ex ante the existence of a comparative
divergence,®' and therefore the traditional comparative approach to
trust law, focusing on taxonomic notions of property or of obligation,
is overcome. An interesting methodology allows us to ask interesting
questions, if not to give answers. To be sure, the common core method-
ology should not be understood as assuming ex ante the lack of differ-
ence.®” Rather it is an enquiry into the factual dimensions of analogies
and differences so that the mistake of making ex ante assumptions can
also be avoided.

Traditional comparative scholarship on trust law not only tends to be
merely taxonomic, it also relies heavily on the idea that ‘comparison
involves history’, so that historical explanations of the assumed differ-
ences are usually offered. But there is a risk of tautology in concluding
that things are as they are because historical developments make them
so. Everything that has a history can be explained by using history as an
explanation. But explanation is not justification. Much scholarship on
trusts is merely backward looking. This is unsatisfactory when we are
called upon to build new legal models for our future as European
lawyers.

This again should not be taken to imply that the common core
methodology skips the historical context in an attempt to make law

7® John Langbein, ‘The Contractarian Basis of the Law of Trusts’, 105 Yale L] 625 (1995); but
see for an analysis of trust that sets it apart from contract: Tamar Frankel, ‘Trusting and
Non-Trusting: Comparing Benefits, Cost and Risk’, 25 (Boston University School of Law
Working Paper No. 99-12, 1999), available at: http://www.bu.edu/law/faculty/papers.

80 See e.g. Cases 3 and 4.

81 RudolfB. Schlesinger, gen. ed., Formation of Contracts. An Inquiry in the Common Core of Legal
Systems, I (Dobbs Ferry, NY, 1968), Introduction.

82 This view of the common core has been expressed by Pierre Legrand Jr, Fragments on Law
as Culture (Deventer, 1999), 83-84.
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for the future. This wrong implication was once rebutted by saying that
the common core methodology is not a normative enterprise, but rather
a positive one.®” Critics have challenged this rebuttal by pointing out
that the difference between the positive and the normative is itself an
intellectual construction, perhaps in need of being deconstructed.®*
Indeed the positivistic bias, the belief in the possibility of a relatively
neat separation between the is and the ought in the law, has been
successfully challenged by many post-modern approaches to legal
theory in general and to comparative law in particular. But the belief
that discourse about the law can actually influence the law can also be
seen as a modernist faith in the possibility of modifying the landscape of
our actions. Again, scepticism is in order. Some normative agenda may
well be consciously pursued by some of the common core participants,
or may lie behind the European Commission’s decision to provide
financial support to our project. Perhaps some unconscious bias in
favour of convergence is unavoidable in anybody’s use of our methodol-
ogy, just like other approaches may be driven by other biases. But the
perception of the law by a section of the legal profession broad enough
to represent a pluralist sample of it is in itself valuable, particularly
when the canons of research are discussed and shared by several
authors instead of being simply the product of an individual intellectual
venture. The aim of the common core methodology is to observe and to
know something about the law in its present state (and the perception
of the law by professionals is itself a crucial part of the law). This present
state, by definition, relies on the past and is projected in the future.
By applying common core methodology we avoid both the mistakes of
deterministic, backward-looking approaches and unsupported forward-
looking statements.

Within an exceedingly complex and fast-changing area of the law like
commercial trust, academic enterprises engaged in these thorough
factual enquiries can benefit from cross-fertilisation. For instance, our
group benefited greatly from personal and methodological overlaps
with the work of the group directed by Professor Eva-Maria Kieninger
on security interests over corporeal movables.*”> We nourish the hope
that our data can help efforts that are presently underway within the

83 Mauro Bussani and Ugo Mattei, “The Common Core Approach to European Private Law’,
3 Col. J. Eur. L. 339 (1997).

8 David Kennedy, ‘New Approaches to Comparative Law: Comparativism and
International Governance’, [1997] Utah L. Rev. 545.

85 Kieninger, Security Rights in Movable Property.
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Study Group on Codification of Private Law, directed by Professor
Christian von Bar and, for the relevant area, by Professor Ulrich
Drobnig. Similarly, the overall impact of the Principles of European Trust
Law®® could well benefit from factual enquiry, such as that provided by
the use of common core methodology.

Before proposing Restatements in whatever domain of private law, be
it contracts or a fortiori trusts, we must pose the fundamental question:
Is there something called European private law to be restated? The
existence of a common European private law of contracts might well
be accepted as an informed guess even without a thorough bottom up
attempt to know how questions are actually solved by the different
national legal systems; but in the domain of trust, things are different.
Indeed, we hope that after study of the materials offered to the legal
community by the present volume, the guess will at least be informed.
At the present stage of the literature, most of what is available on trust
justifies the opposite informed guess.

Let us offer an easy example that should immediately clarify the kind
of problems that we were facing in the preparation of the questionnaire
around which this volume has taken shape and that eventually allowed
our group to unearth at least a limited ‘common core’ in European trust
law.

Suppose that A, after acquiring 51 per cent of the shares in a corpora-
tion, does not wish his control to be apparent. Suppose that in order to
conceal his majority position, he transfers 10 per cent of the shares to
another individual B. In order to retain control of the 51 per cent, A asks
B to sign a document stating that the real ‘owner’ of his 10 per centis A,
and declaring that B will always vote at the shareholders’ meetings in
accordance with the decisions of A. B does so.

How would a civil lawyer approach this factual pattern? He would
probably think in terms of simulatio and of fiduciary transfer of owner-
ship, notions that would be obscure for a common law lawyer. The civil
law lawyer would also face major problems of communication with his
English colleague if he attempted to explain himself by resorting to the
idea of a divergence between intent and declaration in a jural act
(Rechtsgeschdft). Common law terminology would make it difficult to
translate in a meaningful way the opposition between will and declara-
tion that is so familiar in civilian private law theory, also because in the
common law there is no widely accepted theory of jural acts. The closest

86 Hayton et al., Principles of European Trust Law.
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analogue in the common law is the underdeveloped doctrine of the
‘sham’.*’ In turn, the common law lawyer, trying to explain the very
same problem to his civilian colleague, would immediately find similar
problems. He would naturally ask who has a ‘legal right’ and who has an
‘equitable interest’. By speaking this language he would turn the whole
transaction into a riddle for lawyers trained in civil law countries.®
The problem of the lack of a legal lingua franca in this matter had to
be approached in the very choice of the title of this book. Would the
typically common law idea of trusts be able to convey the set of prob-
lems that we were to approach? After thorough discussion (of the
terminological kind that allows one to focus on methodological prob-
lems in comparative law), we decided to keep the notion of trust in the
title. Trust is not only a legal notion but is also a moral notion, used in
everyday life. I trust my friend, in God we trust, I trust my travel agent,
are all ideas that live outside of legal meaning. In commercial settings,
such as those explored in this volume, trust is one of the key social and
moral notions that make transactions happen. We felt moreover that
the idea of trust (but not those of fiducia, simulatio, etc.) has been able to
gain common currency in the Western legal tradition because trusts
have attracted so much comparative attention that even non-profes-
sional comparativists are today aware at least of the kind of legal
problems that are conveyed by this notion. A number of episodes have
introduced the idea of trust into the legal vocabulary of a large number of
civil law countries. Among those, one would have to mention the Hague
Convention on Trusts and its impact on the law of several countries; the
attempt, in France, to legislate on the ‘fiducie inspiré du trust’, as
well as the provisions of the Civil Code of Québec on la fiducie/the trust
(arts. 1260-1298 CCQ). Such episodes, together with the notable interest
that the law of trusts of anglophone countries has been able to generate

87 Cf. Midland Bank plc v. Wyatt [1995] 1 FLR 696; [1997] 1 BCLC 242.

8% This example is taken from Ugo Mattei and Pier Giuseppe Monateri, Introduzione
breve al diritto comparato (Padua, 1997), 9-10. A remarkable English case provides a
graphical illustration of the problem discussed in text: Dubai Aluminium Company
Limited v. Deloitte Haskins & Sells (QBD (Comm. Ct), 6 July 2001). Here English solicitors
acting for a Dubai client drafted a trust instrument setting up a nominee
shareholding governed by the law of the Emirate. Contrary to what the drafters of
the trust instrument assumed, Dubai law has no provisions on trusts and codifies
property on the basis of the model provided by the French Civil Code. The English
court had to decide whether, under the law of the Emirate of Dubai, a company
incorporated in Dubai had the two shareholders required by law, where one of the
two shareholders was a nominee.
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in the international legal community, were believed by the participants
in our group to be enough to keep the word in the title of our book.

To be sure, the success of the institution of trust has been explained in
a variety of ways, notably as a successful episode of competition in the
arena of legal ideas due to a fundamental ‘advantage’ of the trust linked
to efficiency reasons.®” Trusts attract attention because they are con-
sidered (and advertised) as institutional arrangements that can provide
solutions for a variety of legal problems that are either insoluble, or
soluble only in more complicated ways, by the use of civil law techni-
ques. But what are such techniques?

This volume, unlike much traditional comparative law scholarship
on trust, does not offer a list of civil law instruments, invariably con-
cluding that, however numerous and heterogeneous such instruments
may be, they are not enough to cover the ground of the extraordinary
creature of the Chancellor. Instead, it poses some simple questions:
How is it possible that many countries, despite the lack of the trust as
an institution of general application, can nevertheless compete in the
international market? What alternative institutional backgrounds
allow major market transactions to occur and capitalistic economies
to develop? What are the alternatives to trust law that allow a market to
work? How is it possible that such alternatives develop despite the
(allegedly) obsolete categories that civilians still use in their (suppo-
sedly) formalistic private laws? If there is a secret life of trusts in
common law countries, what institutions can have similarly exciting
secret lives elsewhere?”” One approach to these questions, which will
be developed further below, is through an analysis of the balance
between those legal rules which are mandatory and those which are
only default rules that can be varied by those affected.

3.2 Framing the questionnaire

The method adopted to treat our subject is thus new in its application to
trusts. The contributions collected in the second part of this volume
focus on fact situations as a starting point for comparative enquiry. The

89 See Antonio Gambaro, ‘Il Trust in Italia e in Francia’, in Studi in onore di Rodolfo Sacco, 1
(Milan, 1994); Henry Hansmann and Ugo Mattei, ‘The Functions of Trust Law: A
Comparative Legal and Economic Analysis’, 73 NYU L. Rev. 434 (1998).

90 The amount of wealth held through asset management techniques in OECD countries is
enormous. The pension fund sector alone in the OECD area held nearly 30 per cent of
OECD financial assets in 2000, for a total of US $8985.4 billion (source: OECD website:
www.oecd.org/dataoecd/20/41/2768608.pdf).
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factual patterns featuring as cases in this book were designed to bring
on stage the various legal techniques employed across Europe in our
field of study, as well as to obtain answers about the probable outcomes
of the cases in each national jurisdiction. This approach was utilised to
overcome some well-known traps of comparative research in the field
of trust law: i.e., the circumstance that several legal systems allegedly
know nothing of ‘trusts’, or that acoustic agreement between different
laws often masks disagreement about operative rules applicable to the
facts. This methodological choice also set the boundaries for attributing
meaning to the label ‘trusts’ in relation to the topics discussed in the
following pages. That label is here used to refer generically to the factual
patterns in the cases proposed for comparative treatment. In many
European countries the legal issues raised by the facts of the cases are
not brought under the legal category ‘trust’ at all, as was soon found out.
In other countries, though, the opposite was true. Confronted with this
situation, we adopted the general label ‘trust’ in the title of the volume
to denote all the relevant facts of each case, thus leaving to the con-
tributors to the project the task of establishing the proper categorisa-
tion of the facts at the national level. By adopting this approach, which
is a feature of all the volumes published so far in the series ‘The
Common Core of European Private Law’, we have developed a first set
of comparisons starting from the analysis of the same factual patterns
across sixteen European legal systems.

The attempt to answer fundamental questions has from one perspec-
tive limited the scope of our questionnaire but, at the same time it has
broadened it beyond the traditional expertise of private law scholars.
Indeed, the decision to tackle the kind of problems that Professor
Langbein has successfully labelled under the idea of a ‘secret life of
the trust’®’ has allowed us to skip, as already mentioned, the very
domain in which trust law is more commonly located. No attention
has been given to trust law in the context of the law of family property
or succession and more generally to charitable trusts. The kinds of
problem that we were interested in approaching were only those con-
nected to the use of this institution in investment settings, i.e. in the
kind of relationship that develops between investors and managers of
the invested assets.””

91 Langbein, ‘Secret Life of the Trust’, above, note 72.
92 The setting was described faute de mieux as ‘commercial’ in choosing the title for our
project. We were comforted to learn that our choice was not isolated: David ]. Hayton,
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As a consequence, attention in the general part (Cases 1-7) has been
given to issues of conflicts of interests; of unfaithful managers transfer-
ring the invested assets to third parties against the will of the investors;
of conflicts between innocent third parties and innocent investors
‘betrayed’ by the managers; of conflicts between the will of the investor
and that of the manager in situations in which the manager might have
different, perhaps more risk-taking, attitudes as to the potential returns
of a given investment form; of situations in which the manager’s exper-
tise can be frustrated by excessive worries or unstable preferences of the
investor; of situations in which professional managers, as is often the
case, have more than one client and the consequent problem of the way
in which the law attempts to keep the different investors’ positions
separate from each other; of situations in which the manager becomes
bankrupt and the consequent problem of keeping the investments
‘bankruptcy remote’ in order to safeguard the assets against the cred-
itors of the manager; of situations in which the invested assets change
their nature in the course of the trust relationship, with the consequent
problem of tracing such changes in order to make the investments safe
without frustrating the interests of innocent third parties.

As the reader will appreciate, these are central problems that any legal
system has to solve in setting the legal framework for investments.
Nevertheless, common core methodology does not allow us to be either
formalistic or too abstract. In real life, investments are carried on by
people who act as individuals, or as organisations. While in principle
nothing precludes an individual investor from seeking the help of an
individual manager, professional managers set up in more or less com-
plicated organisations. Investors too can be institutionalised, and indeed
in modern capitalistic systems ‘institutional investors’ such as mutual
funds or pension funds are crucial actors in the market. Invariably the
law regulates such organisational forms with multiple legal regimes so
that, in order to grasp at least a sense of these complexities, the ques-
tionnaire has been enriched by a special part (Cases 8-11). In the special
part we were forced to give up, at least in part, the case approach typical
of the common core methodology and we have substituted it with
more descriptive, perhaps sometimes doctrinal discussions. There are a
variety of reasons for this difficult choice, including the relatively
embryonic stage at which, in many European jurisdictions, private law

‘English Trusts and Commercial Counterparts in Continental Europe’, in Hayton,
Extending the Boundaries of Trusts, 23 ff.
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schemes are beginning to compete with public law ones (this is parti-
cularly true in the domain of retirement plans). The main reason has
been, however, the difficulty and perhaps even the unsoundness of
trying to describe such devices within an adversarial hypothetical. The
truth of the matter is that many organisational devices that make
markets work do not develop as an outcome of litigation. Rather, they
constitute organisational options, growing out of institutional struc-
tures that are already in place. The common core methodology attempts
to reflect such organisational devices at the ‘third level’ of our legal
formants analysis.”” This level involves the discussion of those factors
which influence the approach to a legal issue without being either the
actual solution of the case, or the taxonomy used to explain it. An effort
to understand the law in its local economic and social context, which
certainly varies from Germany to Greece and that will vary even more
with the accessions 0f 2004, is certainly most needed in the highly path-
dependent environment of trust law. In other words, many relevant
differences between legal systems are not located in the domain of
substantive rules of private law. They rather dwell in the procedural
devices available, in the constitution and ways of a given business
community, and in other ‘third level’ broader political matters such
as, for example, the amount of state intervention in the economy and
social security sphere.

As has been pointed out,”” in the domain of trust law, while substantive
and taxonomic differences matter a great deal, procedure might matter
even more. Devices of judicial supervision (such as audits, etc.) that might
be available for the beneficiary in jurisdictions where trust is an institute
of general application might simply be absent in other jurisdictions, and
in terms of the effectiveness of the protection available, that might be all
that matters. In the replies to the questionnaire, and in our comparative
discussions, we point out the most relevant of such differences.

3.3 Common core research and the economic structure of the trust
relationship

For a variety of reasons, trust seemed a promising topic for the applica-
tion of common core methodology. To begin with, some critics have
challenged the common core project as biased in favour of uniformity.
The very fact of approaching an area of the law traditionally seen as a

93 See Bussani and Mattei, ‘Common Core Approach to European Private Law’, above, note 83.
94 Schlesinger et al., Comparative Law, 869.
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major point of departure between the civil law and the common law
tradition is a reply to such critics. Secondly, the trust project allows us
to test the common law vs. civil law opposition on a ground over which
one would expect to see it confirmed. Should the factual analysis point at
phenomena of convergence in this area of the law, or should it point at
divergences that cannot be traced to any fundamental distinction
between common law and civil law, the outcome of the research would
be very significant. Thirdly, the application of common core methodology
to trust relationships should shed light on the major features of property
rights in the systems that we are considering. Property rights, in turn, are
a fundamental aspect of any market and hence of the European market as
well. Finally, the treatment of trust law offers the opportunity to examine
some hypotheses on the economics of the trust relationship, which is
attracting growing scholarly interest. All such considerations have driven
the choice of the matters included in the questionnaire.

From an economic perspective, one could argue that a divided prop-
erty rights structure as opposed to a strong unitary and monistic theory
of property rights makes a more flexible and efficient market institu-
tion.”” We have seen that in several civil law countries the very possi-
bility of such flexibility is opposed or strongly questioned, but is it true
that property rights in civil law countries are unitary, and what does
this mean?

For the sake of clarity, let us reason in stylised terms for a moment,
focusing on the desirable sticks which make up property in the bundle
metaphor of it.”® Let us also borrow a notion of property from the
economist’s view of the cathedral, a meta-notion that is not necessarily
part of the positive law in any one legal system, but that can work as a
yardstick to compare positive laws.’” In this scenario, let us assume that
a property relationship is the only one that grants full decision-making
power over certain resources. Let us also assume that only proprietary
remedies fully protect entitlements to certain assets.”® If this were

9% Cf. Harold Demsetz, The Trend Favouring Private Ownership (unpublished ms, on file).

9 The genesis and the contemporary relevance of this metaphor is explored by James
Penner, ‘The Bundle of Rights Picture of Property’, 43 Univ. Cal. at Los Angeles L. Rev.
713 (1996); Gregory S. Alexander, Commodity and Propriety: Competing Visions of Property in
American Legal Thought, 1976-1970 (Chicago, 1997), 319.

97 This is a classic comparative law and economics methodological step. See Ugo Mattei,
Comparative Law and Economics, (Ann Arbor, 1997), 58-67.

98 Guido Calabresi and A. Douglas Melamed, ‘Property Rules, Liability Rules, and
Inalienability: One View of the Cathedral’, 85 Harvard L. Rev. 1089 (1972).
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true, property would be the most desirable entitlement over the
invested assets for both the manager and the investor (albeit for
different reasons). Let us now moreover assume that the relationship
between the investor and the manager is governed by a contract that
conforms to a full privity principle, which strictly limits the contractual
effects to the contracting parties. Seen as a market institution, and as a
typical arrangement between an investor and a manager of the invested
assets, the trust relationship inevitably shows some features of con-
tracts and some of property. From the first perspective, the seminal
paper by Professor Langbein devoted to the Anglo-American trust has
pointed out that trust law, like contract law, is mostly an aggregate
of default rules aimed at gap-filling in certain recurrent transactions,
so that the parties, by using the label trust, can incorporate in their
contracts a highly developed body of law on the trustee’s fiduciary
duties.”

As to the relationship of trust with property, two fundamental aspects
can be pointed out. First, the trustee, as the owner of property, should
have full decision-making power over the trust property. This is parti-
cularly important in the business world where quick, reliable and
unimpaired decision-making is per se an important asset that an agent,
in principle, does not enjoy, but that the trustee does.'°’ This decision-
making power is one of the essential features of ownership. In the case
of full ownership,it is extended all the way to many irrational beha-
viours that the legal system simply has no power to preclude or to
sanction. From the decision-making perspective, therefore, the entitle-
ment of the beneficiary is protected only by a liability rule; he will not be
able to interfere with the trustee’s decision-making power when it is
exercised, though violation of the rules governing trustees’ decision-
making will attract trustees’ liability.'°" The property right, here, is

99 Langbein, ‘Contractarian Basis of the Law of the Trusts’, above, note 79; John Langbein,
‘Mandatory Rules in the Law of Trusts’, 98 Nw. U. L. Rev. 1105 (2004) further elaborates
the point by distinguishing between mandatory rules which actually serve the
settlor’s autonomy, and mandatory rules that restrict that autonomy to implement an
anti-dead-hand policy.

The pressure to develop efficient decision-making rules is in fact so high that agency
law itself has developed doctrines to enhance an agent’s power to bind the principal
beyond the limits of actual authority, not to mention statutory rules that have been
specifically designed to that effect.

But even under the property rule/liability rule approach we should be mindful that
liability may be sanctioned by restitutionary remedies: Saul Levmore, ‘Unifying
Remedies: Property Rules, Liability Rules, and Startling Rules’, 106 Yale L] 2149 (1997).

100

101
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vested in the trustee.'°” But does this theory reflect the practice in those
jurisdictions where trust law flourishes? Can the manager be consid-
ered as an owner in this respect? Is the manager so considered in the
laws of the countries surveyed in the following pages? These are some of
the questions that should be enlightened by this volume. Second, the
large transfer of decision-making authority over the trust property that
the creation of a trust brings about can only be afforded by a legal
system that grants significant and effective powers to the beneficiary.
Such protection brings in another fundamental analogy between the
structure of the trust relationship and that of property rights. The
proprietary protection of the trust fund in favour of the beneficiary
becomes apparent in case of bankruptcy of the trustee.'’” The personal
creditors of the bankrupt trustee cannot satisfy themselves out of the
trust property, which remains ‘bankruptcy remote’ at the disposal of
the beneficiary. If the property is owned by the investor, the creditors of
the manager cannot satisfy themselves any more on the trust property
than they could do on a bicycle belonging to the investor and parked in
the manager’s garage. Observed from this angle, the trust property
simply does not belong to the manager: it belongs to the investor. In
common law trust theory a number of remedial devices, of which
‘tracing’ is only the most interesting for a civil law observer,'** rein-
force this analogy between the remedial devices of the owner (who can
chase his property wherever he finds it, i.e. in the manager’s garage) and
those of the beneficiary. One could say that the entitlement of the
beneficiary is here protected by a property rule.'’> No wonder, then,
that in common law jurisdictions one can see ownership vested simul-
taneously in the manager and in the investor, as we have just noticed.

If one observes this picture from the perspective of a system that is
unable simultaneously to grant property both to the manager and to the
investor things change quite dramatically.

102 Calabresi and Melamed, ‘Property Rules, Liability Rules’, above, note 98. Strong cases
in favour of the general desirability of property rules in a variety of contexts have been
made by Richard A. Epstein, ‘A Clear View of the Cathedral: The Dominance of Property
Rules’, 106 Yale L] 2091 (1997) and by James E. Krier and Stevard Schwab, ‘Property
Rules and Liability Rules: The Cathedral in Another Light’, 70 NYU L. Rev. 440 (1995).

103 Hansmann and Mattei, ‘Functions of Trust Law’, above, note 89.

104 Tionel Smith, The Law of Tracing (New York, Oxford, 1997). In comparative perspective:
Peter Schlechtriem, ‘ Unjust Enrichment by Interference with Property Rights’, in
International Encyclopedia of Comparative Law, X, ch. 8, paras. 92-96.

105 Mattei, Comparative Law and Economics.
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Let us imagine, for a moment, that the traditional story about a
typical civil law jurisdiction were true. In that jurisdiction, trust law
for inter vivos transactions between competent adults as a body of
default, gap-filling rules could be almost perfectly substituted by the
provisions on the contract of mandate, which are well developed in
many civilian countries. However contracts, ex hypothesi, are ill situ-
ated to take care of third party effects, so that property has to enter into
the picture. The proprietary aspects involved in the idea of allocating
some sticks in the bundle to the manager (decision-making power) and
some to the investor (protection) cannot be accommodated in that
jurisdiction, however. We have seen above that in civilian jurisdictions
there is resistance to conceive of property rights vested simultaneously
in the trustee (managing powers) and in the beneficiary (protection as
against third parties). Therefore, the story goes, only the following
alternatives are available. If the trust relationship is established by
means of contract, without transfer of ownership, the trustee will find
himselfin a subordinate position before the beneficiary who, being the
owner, will maintain a significant amount of decision-making power
that can interfere with the free decision-making of the manager. To be
sure, the beneficiary can be stripped of some decision-making power
(and in fact he frequently is) in various ways, or simply by de facto
informational asymmetry between the parties. Nevertheless, it is argu-
able that the tension between the needs of effective decision-making
power for efficient management and the power-sharing outcome of the
contractual arrangement creates a distorted incentive scheme. If the
trust relationship were to be created by transfer of ownership, on
the other hand, the manager becomes the sole owner of the trust assets
and can decide as he likes. The investor’s protection will be very limited,
because he will not be able to pursue remedies against third parties. At
most, he is protected by a liability rule as against the unfaithful trustee,
who is ‘the owner’ as against the whole world. Having parted with
ownership, the beneficiary will have to suffer the effective competition
of the personal creditors of the trustee. In bankruptcy cases, this makes
up the crucial difference between the common law trust and the civilian
alternatives, according to the conventional wisdom.

As we will see, this prima facie picture generated by reasoning with
the categories of property and contract (or, more familiar to the civilian
reader, of ownership and obligation) might not precisely reflect the law
in action. We believe that in the present volume this, at least, has been
verified. The institutional structure created by the Anglo-American trust
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does allow a plain division of labour between the trustee and the
beneficiary, which civilian taxonomy finds difficult to grasp. By using
common core methodology, we attempt to go beyond current taxon-
omy, to uncover the law in action and thus to contribute to a better
understanding of the present European legal landscape.

It must be recognised, however, that from an economic perspective,
such a division of labour is efficient. By granting proprietary protection
to the beneficiary the law reduces agency costs.'°® By granting proprie-
tary powers to the trustee the law facilitates transfers to more efficient
uses. In general, transaction costs are significantly reduced because the
manager (trustee) can devote his resources to grasping business oppor-
tunities instead of working on obtaining the consent of the investor
(beneficiary) to the transaction. The investor (beneficiary) will be able to
devote his resources to his principal activity (e.g. teaching law, or farm-
ing), and rather than devoting his own time to searching for business
opportunities he may consider hiring a professional, who will be better
equipped to do the job. The division of labour that follows from this
arrangement is a crucial aspect of economic development.'’” We might
conclude that the stylised structure of trust law that we have sketched
above constitutes an institutional arrangement that should be widely
recognised. The intention to examine to what extent this arrangement
is already available in Europe has been a basic motivation for launching
a common core project on commercial trust.

3.4 Some fundamental questions approached

How do civil law jurisdictions tackle these basic problems of labour
division? As often happens, it is easier to see what would not work as an
institutional solution rather than what would work. In other terms, the
first step to approach the problem is to get rid of at least some of the
most useless questions that are usually asked in the comparative law
literature on trust.

From the contractarian perspective, the main aspect of trust law is its
gap-filling role, i.e. the role played by a system of default rules.'’® Is this
body of law present or absent in civilian jurisdictions? If it is present,
how can it be located? If it is not present, can it be borrowed from

106 Robert H. Sitkoff, ‘An Agency Costs Theory of Trust Law’, (2004) 89 Cornell L. Rev. 621.

197 Douglass C. North, Institutions, Institutional Change and Economic Performance (Cambridge,
New York, 1990).

108 Langbein,‘Contractarian Basis of the Law of Trusts’, above, note 79.
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another jurisdiction? How? The basic problem is, then, whether some of
the local rules governing trust in the commercial setting should be
considered mandatory (either because of paternalism or because of
externalities problems)'’” and how to distinguish mandatory from
default rules across the legal systems. It is not easy to approach this
topic with the common core methodology, but this issue is certainly a
central and most promising one. The last case of the general part of our
questionnaire (Case 7) explores it by provoking answers that focus on
the role of party autonomy in the choice of the applicable law when all
the connecting factors point to the forum law but for the express choice
of the foreign law.

If the focus is on the contract aspects or if trust is to be approached as
‘a matter of obligation’, as one would say in the traditional comparative
law jargon, the relationship between the parties involved in the trust
deal occupies the centre of the stage. But such relationship does not
develop in a vacuum. As invariably happens when the parties contract
for managerial services involving transfers of property rights, it will
affect third parties. The question then becomes how the law takes care
of third parties, or how, in other words, it is possible to avoid external-
ities and to send clear signals to third parties that will prevent them
from being unwillingly affected by externalities. This is the traditional
function of property law, or at least, to use Professor Carol Rose’s
convincing reconstruction, of the ‘crystal’ characteristic of property
law.''” Contract law needs to be supplemented by property law when
it allows deals affecting third parties, because the contracting parties
might opportunistically shift some of their costs to third parties.'"’
Property law strives to remain simple to offer relatively uniform signals
to a wide variety of individuals who do not share the particular know-
ledge generated by the bargaining amongst themselves. Whether or not
simplicity in property necessarily carries ‘mud’ (i.e. potentially tragic
commons problems, which courts consequently mess up in a clumsy
attempt to take care of them),"'” it remains true that property law is ill
equipped to take care of the flexibility needs of complex transacting.
There is a clear tension between the need for simplicity in signalling to a
collectivity of uninformed third parties, and the need of flexible

109 Tan Ayres and Robert Gertner, ‘Filling Gaps in Incomplete Contracts: An Economic
Theory of Default Rules’, 99 Yale L] 87 (1989).

110 Carol Rose, ‘Crystals and Mud in Property Law’, 40 Stan. L. Rev. 577 (1988).

1 Michael J. Trebilcock, The Limits of Freedom of Contract (Cambridge, Mass., 1993), 58 ff.

112 This theory is advanced in Rose, ‘Crystals and Mud in Property Law’, above, note 110.
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instruments to give legal form to the nuances of the meeting point
between supply and demand. While, for example, it is technically pos-
sible to register and signal to third parties certain limitations of prop-
erty rights, but not the whole variety of contingencies that might affect
them, the reciprocal obligations of the contracting parties can be
described in great detail by resorting to a written document. As a con-
sequence, some aspects of a deal live their whole life in the domain of
contract law and will not affect unknowing third parties, while others
enter the domain of property and can be opposed to third parties who
should have known them. It would simply be too costly to make every
possible detail of a deal among parties known to everybody. And of
course it might not even be desirable. Legal systems have to strike a
balance here. Accordingly, the productive question is not whether trust
is a matter of property or of obligation, but which aspects of the trust
relationship should become known (at least in theory) to everybody and
which should not. This is why the questionnaire tries to assess the
impact of the relationship on innocent third parties from different
angles. While the property structure is well equipped to take care of
the former need and poorly equipped for the latter, the contract struc-
ture works the other way around. The complex institution called trust
needs both, and indeed legal systems have used both of these stylised
forms, as our research shows. The goal is to see, in the law in action, the
actual ratio between them.

The obligation vs. property issue all too often turns out to be a red
herring also because it precludes the correct appreciation of institu-
tional alternatives to trusts in a business setting. It is interesting to
observe that lawyers from major civilian jurisdictions, if asked
to inform colleagues from a common law jurisdiction on ‘alternatives’
to trust law available in their countries, would invariably expand on the
niceties of the venerable notion of the ‘fiducia cum amico’, or the like,
which has very little application in the commercial context, but would
invariably omit any discussion of corporations. Several of the prima
facie replies to the questionnaire offered by leading experts in civil law
jurisdictions involved as reporters in this project showed this attitude.
Interestingly, it almost exactly parallels the phenomenon pointed out
by Professor Langbein in his article on ‘The Secret Life of the Trust’,""?
as well as in the remarks he gave to the authors of this volume at the
Como meeting of our group. Common lawyers nurture a vision of trust

113 Langbein, ‘Secret Life of the Trust’, above, note 72.
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determined by its role in domains (like succession, or family law) that in
economic terms are relatively trivial especially when compared to the
role that trusts play in the business sector. In the domain of business
law, the area in which most of the stakes of European legal integration
are at play, the relationship between trust and corporation as competi-
tive alternatives had to be tackled. This is an area in which very sub-
stantial transaction costs may be saved by offering a simple legal form,
able to take care of both the needs of flexibility and of abating exter-
nalities, through a proper mix of contractual and property structures.



2 A short note on terminology

MICHELE GRAZIADEI, UGO MATTEI AND LIONEL SMITH

1 The purpose and the scope of this note

As previous works in the Common Core of European Private Law series
show, the treatment in the English language of the law of the Member
States of the European Union is fraught with terminological problems."
At first sight, these problems seem to originate essentially from the
desire to express in English a number of legal concepts that do not have
their roots in English law. The truth of the matter is that the same
problems arise whatever natural language is employed to frame and
present cross-border research on the law of several European jurisdic-
tions. To be sure, a book on the English law of trusts written in French
would have to make some shrewd terminological bets to render in that
language key concepts of English law.”

In any case, considering the use of English for the purposes of com-
parative legal research, the language obstacle would pose a tremendous
challenge only if we were to ignore the fact that English as a legal
language has a life of its own, not necessarily related to English law.
Happily, nobody requires us to ignore that fact. In Europe, the law of
Scotland is a monumental example of how the English language can
express legal concepts unknown in England. Outside Europe, there are
civil codes largely indebted to the civilian tradition which are in force in
English. And, of course, Roman law has been translated and commented
upon in English, just like in other contemporary European languages.

! Nicholas Kasirer, ‘The Common Core of European Private Law in Boxes and Bundles’,
(2002) 3 European Review of Private Law 417, provides an instructive discussion of these
problems.

% See e.g. Francois Barriére, La reception du trust au travers de la fiducie (Paris, 2004); Jean-Paul
Béraudo, Les trusts anglo-saxon et le droit frangais (Paris, 1992).
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There is a rich repository of terms of art and expression in English that
can alleviate some of the linguistic problems of the present study. But
this treasure box must be used with some caution: erudition is hardly
the same as the ability to communicate.

This first general observation must be supplemented with some
remarks on the impact of multilingual legislation which is in force in
Europe. European Community legislation has the same meaning in all
the official versions. The advantage provided by the existence of such a
corpus of multilingual texts is, however, still only a minor gain for our
purposes.” Though in the Member States the language of the law is being
transformed by the impact of Community legislation (and of other non-
national multilingual sources), it is still fair to say that the multilingual
corpus thus available does not yet generally bridge the linguistic gap
existing between national legal experiences. Hence the necessity of find-
ing a means of bridging that gap in the course of our study. The discussion
of this issue among contributors to this volume quickly came to the
conclusion that the questionnaire had to be framed in terms that did
not point to the law of any specific jurisdiction and that could at the same
time be understood throughout Europe. Aiming at this result, the lan-
guage of the questionnaire had to be neutral as far as the usage of legal
terms was concerned; in no case should these terms be allowed to pre-
empt the answers. Finding this language proved to be a relatively simple
task, as will be seen. The more complex part of the job came with the
answers to the questionnaire. They showed a bewildering usage of a
variety of English terms and expressions that did not have a stable
denotation because they referred at the same time to many distinct
concepts existing in each jurisdiction. Even more disturbing, the same
notion was sometimes referred to by different English expressions. This
created the impression of difference where no difference in fact existed.
On the other hand, it emerged that where the laws of England and Wales,
Ireland and Scotland were dealt with by English native speakers, their
language had to take into consideration the needs of an international
audience. That audience would not necessarily read a text as native
speakers would.

% Rodolfo Sacco and Luca Castellani, eds., Les multiples langues du droit européen uniforme
(Turin, 1999). In this volume, Olivier Moréteau, ‘L’anglaise: pourrait-il devenir la langue
juridique commune en Europe?’, 143 ff., notes that English could serve as a means of
communication for European lawyers if it evolves into a language that is detached from
common law models.
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In the face of this situation, it did not seem sufficient or appropriate
to provide a standard glossary of terms as an appendix to the study.
Instead, a note addressing the most pressing terminological issues
raised by the reports was prepared to encourage the use of a vocabulary
that would be more stable and transparent. The role of this vocabulary
was not to superimpose English legal concepts on different realities
because the focus of the research was on the present state of law of
each jurisdiction, including its conceptual apparatus. In the opinion of
the contributors to this project, the language had to be adapted to the
different realities, not vice versa. Therefore, in this study some English
legal terms do not necessarily have the same denotation(s) that they
would have in English law. Furthermore, some words that an English
lawyer would not consider as part of the usual stock in trade of his
profession feature here to describe concepts in use in other European
jurisdictions. The substance of that terminological note is reproduced
here to provide some guidance on the terminology used in this book.
Considering the purpose of this note, reference to the current literature
on the topics covered in the next two paragraphs has been limited to the
essential.

In our experience, serious problems of terminology were mostly
related to two topics. The first was the description of the various notions
employed in Europe to express the relationships which exist where one
person agrees that another person should act on his behalf when enter-
ing into legal relations with a third party. The second related to the
problems raised by the need to name and discuss in English a number of
legal transactions or institutions that are redolent of trust (e.g. ‘fiducia’,
‘Treuhand’), but are governed by Austrian, Italian, German, Spanish
law, etc. Could these transactions be described as ‘trusts’, even though
the concepts employed to analyse them had nothing or little in common
with the building blocks of the law of trusts in common law jurisdic-
tions? Could this choice be justified also in light of the fact that in many
of our cases it appeared, after all, that the proper characterisation of the
relationship between the parties under English law, Irish law and
Scottish law was ‘trust’? Hereafter the first problem is dealt under the

* Kasirer, ‘Common Core’, above, note 1, rightly notes that this approach relies on the
idea that law has no necessary relationship with the words or the language ordinarily
used to give it expression. See also on the translation of terminology: Susan Sarcevic,
New Approaches to Legal Translation (The Hague, Boston, 1997), 229 ff.
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title ‘the agency problem’; the second is considered under the heading
‘the trust problem’.

2 The agency problem: civilian approaches

The terminology that is employed today in continental Europe to
describe legal transactions whereby one person agrees that another
person should act on his behalfvis-a-vis a third person is the historical
product of the interaction of three principal factors: the Roman law
and its tradition as received by the civil codes; the law merchant and
in legacy in the epoch of the commercial codes; and the theories of
representation developed by nineteenth-century German legal wri-
ters and their impact on subsequent doctrinal treatment of the
topic. More recent additions to these roots were introduced by
Community law in the investment services and collective investment
schemes fields.” However, for the reasons explained above, i.e. the
multilingual character of European legislation, this more recent
source of innovations posed problems which need not be covered
here.

The Roman law of contracts labelled as ‘mandate’ (mandatum) the
contract which authorised and obliged one party - the mandatary - to
act on behalf of another party - the mandator. The contract was gratuit-
ous and the services rendered by the mandatary could be various, but in
any case the acts of the mandatary never established a direct legal
relationship between the third party and the mandator, for whom the
mandatary acted. To be sure, the Roman law in some stages of its
development admitted a number of institutions - like slavery - which
reversed the rule established with respect to mandate. There were
devices that produced results which can be described in terms of ‘direct
effects’. Nevertheless, with respect to acts performed by free persons,
the general principle of the Roman law - honoured in theory, if not
always in practice - was that no direct effect in favour of the person for
whom the act was accomplished could follow from the acts of a free
man. The subsequent history of the Roman law is the story of the

® On the other hand, it should be clear from the outset that commercial agency law
as defined by Directive 86/653/EEC on the coordination of the laws of the Member
States relating to self-employed commercial agents and the corresponding national
legislation has nothing to do with our study.
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reversal of the principle against direct representation which dominated
the classical Roman law.°

All the civil codes now in force in Europe admit that a person can act
in a representative capacity, thereby establishing direct juridical effects
between the third party and the party who granted the power so to act.
However, the civil codes currently in force were enacted in different
periods and they still reflect a variety of approaches to the matter.

The French Civil Code does not distinguish between mandate as a
contract and the granting of the power to act as a representative.
Pursuant to art. 1984 of that code: ‘Le mandat ou procuration est un
acte par lequel une personne donne a une autre le pouvoir de faire
quelque chose pour le mandant et en son nom. Le contrat ne se forme
que par l'acceptation du mandataire.” The contract of mandate of the
French Civil Code is, at the same time, the source of the power of
representation: the mandatary establishes direct legal relationships
between the third party and the mandator, by communicating to the
third party that he is acting in a representative capacity, or, to express
the same concept in other words, in the mandator’s name. A similar
approach to mandate and representation is adopted by the Austrian
Civil Code (ss. 1002 ff. ABGB). The French Civil Code, while conveying
the idea that mandate is not only a contractual arrangement, but also
the source of a power of representation, omits to clarify what legal
relationship is established when the intermediary is not authorised to
create direct legal relations between the mandator and the third party.
With regard to this case, several interpreters of the French Civil Code
speak of mandate without representation (mandat sans représentation).”
The same situation, however, can be also considered under another
label, that is to say the convention de préte-nom.® The first terminological
choice - mandate without representation - is closer to the idea that the
power to represent somebody has little to do with a contract, be it
mandate, or any other kind of contract. This approach is sympathetic
with the German approach to this area of the law, which will be

© Over the centuries, the erosion of the Roman law legacy became more and more
visible and the modern law developed, as Reinhard Zimmermann says, ‘largely in
opposition to the situation in Roman law’. Zimmermann, The Law of Obligations. Roman
Foundations of the Civilian Tradition, 1st edn (Cape Town, Wetton, Johannesburg, 1990), 45
ff.; on the law of mandate and procuratio see ibid., 50 ff., 413 ff. Since the present note
covers problems of terminology only, we will not discuss the wider Roman law context.

7 Cf. Claude Witz, La fiducie en droit privé frangais (Paris, 1981), 229 ff., nos. 236 ff.

8 Marie-Laure Izorche, ‘A propos du “mandat sans représentation”, D. 1999, Ch. 369.
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discussed below. As to the convention de préte-nom, that notion evokes the
idea that, when a person acts for someone else, but not in a representa-
tive capacity, a dissimulation is taking place. Today, however, despite
these nuances, and the different conceptual backgrounds of mandat sans
representation and of convention de préte-nom, it can be safely assumed, at
least for our purposes, that this is a (terminological) distinction without
a (substantive) difference. The terminological problems we are con-
fronted with are further complicated by the fact that the civil code, in
France, tells only a part of the story. The French Commercial Code
contains articles on the contrat de commission (arts. 94 ff.). Contracts of
commission are yet another example of how the legal category of
mandate has been very productive, in historical perspective. A contract
de commission is essentially a mandate of a commercial nature. In French
law, the intermediary acting on the basis of a contract of commission is
called the commissionnaire. The person for whom the commissionnaire is
acting is known as the commettant. Traditionally, the contract of com-
mission did not involve the creation of a direct legal relationship
between the third party and the person for whom the intermediary
was acting, because on the basis of such contract the transaction was
carried through by the intermediary who did not act in a representative
capacity vis-a-vis the third party. The French commissionnaire may, how-
ever, if authorised by the commettant, act as a representative. The word
‘commission’ conveys the idea that services rendered by this intermedi-
ary are always remunerated, which is not necessarily the case with the
contract of mandate of the civil code.

Turning now to German law and to its terminology, the German Civil
Code draws a clear distinction between the general institution of repre-
sentation (Vertretung: BGB §§ 164-181) and the contract of mandate
(Auftrag: BGB §§ 662-676).° By drawing that distinction in the clearest
terms, the approach adopted by the drafters of the German Civil Code
reflected the nineteenth-century German doctrinal trends that insisted
on the need to separate the different aspects of the relationship
between the parties, i.e. the internal side and the external side of the
relationship. These trends soon attracted attention abroad as well, and
thus had an impact well beyond German borders. Under this approach,

 See Basil S. Markesinis, Werner Lorenz, Gerhard Dannemann, The German Law of
Obligations, I, The Law of Contracts and Restitution: A Comparative Introduction (Oxford, 1997),
71 ff.; in a broader comparative perspective: Rudolf B. Schlesinger et al., Comparative
Law, 6th edn (Mineola, New York, 1998), 853 ff.
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the power to establish direct legal relationships between the third party
and the person for whom the intermediary acts originates from the
latter’s consent (Vollmacht: BGB §§ 166-176). That consent authorises
the intermediary to act in a representative capacity. Such authorisation
is thought of as distinct from the contract governing the relationship
between the intermediary and the person for whom he is acting, or
from any other legal act or circumstance that establishes the so-called
internal relationship. Representation, under German law, has therefore
nothing to do with the contract of mandate. Under German civil law, the
contract of mandate is gratuitous by definition (BGB § 662). If the inter-
mediary is entitled to remuneration for the services he renders, there
will be a different contract (Geschdftsbesorgungsvertrag), which is distinct
from the contract of mandate simply because the German Civil Code
follows the Roman law on the essential gratuitousness of mandates. Of
course, in Germany, like elsewhere, an intermediary need not always
act in a representative capacity, in the name of the person who
appointed him to act as a representative. In that case, German lawyers
speak of indirect representation (mittelbare Stellvertretung). This expres-
sion - which is also in use in other legal systems and is adopted by the
Principles of European Contract Law, chapter 3, section 3 - conveys the
idea that the intermediary does not establish a direct legal relationship
between the third party and the person who will eventually reap the
benefits and bear the burdens of the transaction between the intermedi-
ary and the third party.'” German legal terminology on the contract of
commission (Kommissionsvertrag), that is concluded between the
Kommissiondr and the Kommittent, poses no special problems when com-
pared to French usage in the same field (cf. HGB §§ 383-406).

In some other national legal systems, just like in France, the distinc-
tion between mandate and representation is not expressly stated in the
civil code, but has evolved by doctrinal development, inspired by the
German approach to this field of law. This is the situation in Belgium
and in Austria, where the codes belong to the first historical wave of
European codifications. On the other hand, general provisions on the
power to authorise an intermediary to act in a representative capacity
(and on the effects of acts done in such capacity) are a feature of all the

10 For difficulties in understanding the idea of indirect representation in the framework
of the English law of agency, see Danny Busch, ‘Indirect Representation and the Lando
Principles. An Analysis of Some Problem Areas from the Perspective of English Law’,
(1999) 7 ERPL 319.
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civil codes enacted in the Member States since the entry into force of the
German Civil Code in 1900. In Italy, for example, the contract of man-
date can be coupled with the power to represent the mandator (mandato
con rappresentanza), or can be concluded without authorising the man-
datary to act in a representative capacity (mandato senza rappresen-
tanza).'' Here, it is clear that mandate and representation are different
legal institutions, and rules concerning them are contained in different
parts of the code, though for certain aspects (e.g. termination of the
relationship) the distinction is not really watertight. The terminology
related to the contract of commission, where the unification of the civil
and commercial codes has not closed the gap between commission and
mandate, seems to be relatively uniform across Europe.

3 The agency problem: how to translate civilian
terminology into English

The terminology of the English law of agency owes little to the Roman
law of mandate, or to the German theories on representation which
became known during the last hundred years or so across Europe. True,
‘mandate’, as it was known to the Roman law, is mentioned in some
English cases'” and in some current textbooks on English law.'® But
though these references may satisfy historical erudition or contempor-
ary curiosity, they hardly reflect current English usage. On the other
hand, the English law of agency still shows its debt to the historical
experience of the law merchant. The very terms ‘principal’ and ‘agent’
come from that background.'” It could therefore be tempting to draw
from this branch of the English law the legal terms that are needed to
express in English concepts of Austrian law, German law, French law,
etc. The temptation should, however, be resisted for at least two rea-
sons. First of all, the relationship between principal and agent under
English law does not fit into the framework of a law of contracts which

™ Italian Civil Code, arts. 1704, 1705.

12 See the famous case of Coggs v. Bernard (1703) 2 Ld Raym. 909; more recently see: Barclays
Bank Ltd v. W. ]. Simms Son & Cooke (Southern) Ltd [1980] QB 677; Conservative and Unionist
Central Office v. Burrell (Inspector of Taxes) [1982] 1 WLR 522 (CA).

13 N.E. Palmer, The Law of Bailments, 2nd edn, is the latest author in a line that goes back
to the famous treatise of Sir William Jones, An Essay on the Law of Bailments (London,
1781), 52-54.

14 Roderick Munday, ‘A Legal History of the Factor’, (1976) 6 Anglo-American L. Rev. 221;
Maurizio Lupoi, ‘Elementi di “civil law” nell’ “agency”: la terminologia’, Foro it.,
1980, V, 137.



A SHORT NOTE ON TERMINOLOGY 53

still distinguishes between the various kinds of nominate contracts, as
many legal systems do, paying homage to the Roman law tradition.
Second, in England the law of agency covers both the so-called internal
relationship between principal and agent and the external side of the
same relationship. In other words, the law of agency regulates both the
reciprocal obligations of principal and agent inter se and the agent’s
power to establish a direct legal relationship between the principal and
the third party. To be sure, the distinction between the different sides of
the agency relationship comes into play, when necessary, in England
too. But that distinction has not been elevated into a reason to treat
those two sides of agency as separate branches of the law.

To keep track of these different approaches, the expressions ‘contract
of mandate’ and ‘mandate’ as used by lawyers based in continental
countries have not been turned into ‘agency’, though in our cases an
English lawyer would at times see an agent acting for a principal. The
terms ‘mandator’ and ‘mandatary’ are accordingly introduced to name
the parties to a contract of mandate. Since in different European coun-
tries a contract of mandate may have different legal consequences, it
remains necessary to make clear in what capacity the mandatary enters
into a contract with the third party. Is the mandatary acting in a direct
representative capacity? Even though in some countries (e.g. France) it
is obvious that the mandatary is authorised to establish a direct legal
relationship between the mandator and the third party, this is not
always true in other countries. Therefore, answers to the questionnaire
should in any case let the reader know whether the mandatary is acting
in a representative capacity, i.e. is establishing a direct legal relation-
ship between the third party and the mandator, or not. On the basis of
the same considerations, ‘representation’ is used as a translation of the
French word représentation, of the Italian rappresentanza, of the German
Stellvertretung, etc., that is, of the legal relationship which in civilian
contexts is deemed to exist whenever an intermediary establishes a
direct legal relationship between the third party and the person grant-
ing the intermediary the power to do so. ‘Agency’ was thought to be too
general to convey this specific meaning, though, once more, an English
lawyer would consider this relationship as a typical instance of agency.
The expression ‘power of attorney’, on the other hand, always indicates
that a person is appointed to act as a representative under a document
granting that authority.

Turning to the problem of how to render in English the French
‘commission’, the German ‘Kommission’, etc., the preferred solution
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was to translate these expressions as ‘contract of commission’ (and to
use ‘commission agent’, if needed, to refer to the intermediary
employed under that contract). Once more a caveat is necessary: these
terms are used as translations of the corresponding terms of several
legal systems of continental Europe only. A German or a French com-
mission agent is not necessarily in the same legal position as an English
agent who is known by that name.

4 The trust problem

The questionnaire was not designed to elicit answers that would tell
readers whether ‘trusts’ were part of the legal system covered by the
national reporter or not. It was designed to know what the law on
certain facts was in the various jurisdictions covered by our study.
Nonetheless, it soon became apparent that on both sides of the
Channel several of our cases triggered responses evoking institutions
redolent of the idea of ‘trust’ (though, to be sure, not across the entire
European continent!). The Spanish ‘fiducia cum amigo’, the German
and Austrian ‘Treuhand’ that is created for the administration of assets,
the Italian ‘fiducia a scopo di gestione’, etc., are examples of this phe-
nomenon. In historical perspective, these are all inter vivos transactions
that are conceptualised under the heading of ‘trust’ as a consequence of
the renewal of the Roman law tradition and the rediscovery of German
legal antiquities that took place during the nineteenth century.'” They
are structurally close to the contract of mandate without representa-
tion. Indeed, in some instances, this is the classic distinction without a
difference. During the twentieth century, scholarly contributions on
these topics became part, once more, of the stream of civilian legal
thinking. They thus prepared innovations that eventually bore fruit
in legal practice too. The fact that for many purposes words like
‘fiducia’, or ‘Treuhand’, can be translated as ‘trust’ - think of everyday
conversations - does not mean, however, that they should be so trans-
lated in this study. Readers need to know to what legal institution the
country report is referring in each case. These expressions, therefore,
will often be left untranslated, but to speak of ‘fiduciary contract’, or of

15 Cf. Sibylle Hofer, ‘Treuhandtheorien in der Deutschen Rechtswissenschaft des 19.
Jahrhunderts’, in Richard Helmholz and Reinhard Zimmermann, eds., Itinera Fiduciae.
Trust and Treuhand in Historical Perspective (Berlin, 1998), 398. On this legacy in
Liechtenstein law see Alexandra Braun, ‘Caught in the Crossfire: Is the Liechtenstein
Treuhanderschaft a Trust or a Treuhand?’, (2004) Trust L. Int. 26.
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‘fiduciary transfer of ownership’ it is not inappropriate to refer to any of
those institutions. Though the English term, as such, has no settled legal
meaning across Europe, it will put readers on the alert as to the context
to which it belongs. There is room for an exception to this approach
where the point is to discuss the question in Case 7. Since that question
speaks of a trust governed by Jersey law, the answer will be framed by
using the notion of ‘trust’ which features in the question.



3  The Hague Trusts Convention twenty
years on

DONOVAN WATERS QC

1 Introduction

In June 1982 the delegates to a Special Commission that was to prepare
for the Fifteenth Session of the Hague Conference on Private
International Law met for the first time. They represented twenty-one
states which were members of the Hague Conference, a number that
was to swell to thirty-two at the meeting of the Fifteenth Session in
October 1984. The common law states represented were the United
Kingdom, the United States, Australia and Canada. There were obser-
vers of various international organisations both to the Commission and
to the Fifteenth Session. The task of the Special Commission, set by the
Fourteenth Session in 1980, was to design a Convention for presenta-
tion to the Fifteenth Session on the applicable law to govern trusts and
on the recognition to be accorded the trust by a state that ratifies the
Convention.

The text of a draft Convention was completed in October 1983, and a
year later, following a full consideration of this text and significant
changes, the final text of the Convention was adopted by the Fifteenth
Session held in October 1984." The Convention came into force on 1 July
1985.

The present writer, representing Canada, was one of those delegates.
This chapter looks back to the Convention that the Fifteenth Session
adopted, and to the reception of the Convention during the following
twenty years. It is intended as an entirely personal view of both events,
the international agreement and its reception. There is one caveat.

! The full text of the Convention is available at www.hcch.net, where a complete
bibliography on the Convention is also available.
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Perhaps inevitably it will reflect the hand of one whose primary training
is in the common law.

2 The concept that is the trust

The trust is usually understood around the world to refer to the legal
notion whereby property is held as a segregated asset or fund of assets,
the benefit of which accrues solely to described persons or to the
accomplishment of charitable purposes. Charitable giving benefits
the public at large. In the common law system title to the fund is
held by a trustee, or another, such as a corporate custodian, on the
trustee’s behalf. The fund, segregated from the trustee’s own assets, is
retained, administered or invested by the trustee. The trustee, who
may be a natural person or a corporation, is said in common law
terminology to hold the title on certain ‘trusts’. From this language
originates the title of ‘trustee’ or one who carries out the ‘trust’ or
‘trusts’. These ‘trusts’ are the so-called objects, i.e. the persons to be
benefited or purposes accomplished, of this property-holding and
management device.

The ‘trust’ is the name popularly given to these circumstances when
certain property is managed by A for B or for the carrying out of a
purpose. It is the term of art used by common law lawyers themselves.
However, the ‘trust’” more correctly means the obligation owed by
the trustee to the beneficiary or to discharge the charitable purpose.
The consequent essential characteristic of the trust - and I deliberately
use the popular name - is the relationship of obligation and right
that exists respectively between the trustee and the beneficiary (or
purpose).

The relationship is known to common law lawyers as a fiduciary
relationship, because the English courts historically understood the
trustee as one who is held to the highest standards of integrity, applica-
tion and selfless service. This is explained by the fact that the benefi-
ciary is placed by the concept at the mercy of an empowered trustee
who has the means to act for the beneficiary’s good, as he is intended to
do, or for that beneficiary’s ill. The trustee is charged to adhere to this
level of conduct in the management of property, whose enjoyment is a
right belonging to another or adhering to a purpose. The accompanying
essential characteristic of the trust is the segregated nature of the trust
property. The fund is dedicated to the furtherance of the beneficiary’s
benefit or the purpose. The heirs and creditors of the trustee in his
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affairs having nothing to do with the trust have no right to claim that
fund. Nor has the spouse of the trustee any claim against the trust fund
on his marriage breakdown, nor have his close relatives on his death,
any claim against the trust fund. Otherwise either may have rights to
the trustee’s own property.

The trust is used within the common law system not only for private
client transfer of individual wealth to family and charitable purposes,
but within a wide range of commercial and business operations. In each
of these various employments of the trust, it is property holding, prop-
erty management or investment that is being carried out. While the
trust concept in many private and commercial transactions is used
together with a legal persona - a corporation - and with agency, includ-
ing the power of attorney, conceptually the trust itself is neither an
entity nor an agency (or mandate).

However, whatever clarity of understanding the Anglo-American law
student has in seeing the distinctions of trust, persona and agency,
common law lawyers have had their own problems in characterising
the trust device. For the first 300 years of'its life the trust was essentially
thought of as the in personam relationship of trustee and beneficiary (or
purpose). The trustee owed the beneficiary - and for ease of expression I
will hereafter refer to the trust object in this manner - the duty to
account for a due and proper administration of the trust property for
the beneficiary’s benefit, and the remedy was therefore in personam. In
the nineteenth century, however, the trust beneficiary came to be seen
as having an interest in the trust property itself. He was seen to have the
right to recover the trust property taken out of the fund by a fraudulent
trustee, and the additional right to recover the property from a third
party who acquired that property with actual or constructive notice of
the trustee’s wrongdoing. If he might bring such an in rem remedy -
went the thinking - had he not a right in the trust property itself
reflecting his interest as a ‘trust beneficiary’? Today most would accept
that in the common law the trust is a property concept, but the thought
prevails with many that essentially it is a personal relationship. The
dispute is not over.

Then for tax purposes some common law jurisdictions like Canada
expressly describe the trust as a person and tax it as such. Others like the
United States treat it as a ‘flow through’ vehicle, meaning the trust
relationship can be ignored and the trust beneficiaries taxed as if
they are the direct recipients of income generated by the capital, or
of the capital itself. This - falsely - might suggest that the property
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manager (the trustee) is but an agent of the beneficiary. An agent is an
extension of the principal’s arm.

In the United States also there is significant academic support for the
argument that the trust should be regarded as a legal person. The reason
for this contention is that in any event US practitioners think of the
trust as an entity, and ‘entification’ would relieve the trustee from what
is now seen as an unreasonable exposure to personal liability. Directors
and senior managers of a limited liability corporation in their dealings
on behalf of the corporation expose the corporate assets only. Why
should not the same facility in contracting with third parties be
extended to trustees?

It has been said too, as these comments have suggested, that the vital
elements of a trust are a segregated fund of assets and good faith, i.e.
honest endeavour and vigilance, in the administrator of that fund on
the beneficiary’s behalf. If the right to the enjoyment is the essence of a
property right, the dispositive and management rights that the trustee
has are solely of a complementary nature. This suggests the trustee is
but an executive administrator, and that good faith is merely the hon-
esty and involvement that is expected of any person in office. The
‘fiduciary relationship’ loses its status as an essential characteristic,
and fades into the background of the concept.

Finally, statutory developments in the offshore jurisdictions, such as
the Channel Islands, Bermuda and the Caribbean ‘tax havens’, to use the
popular description, have shifted the conceptual axis of the trust in
private client property management and disposition work. It has shifted
away from the fiduciary relationship between a trustee and a beneficiary
with property rights, to another relationship. The emphasis is now upon
the creator of the trust (the settlor) and the trustee. What is of interest is
the arrangement with the trustee contained in the trust documentation
and the settlor’s ‘letter of wishes’ given to the trustee. The beneficiary is
one who may or may not benefit as the result of the way in which the
ongoing settlor/trustee arrangement works out. This is precisely where
the civil law advocate or notary interjects, ‘You see! It really is but a
contract for the benefit of the creator of the trust or a third party.’ If the
civilian knew that with the settlor’s empowerment in the trust instru-
ment the trust instrument may be both amended and terminated by the
trustee at discretion, his (the civilian’s) conviction that the trust is nothing
but a bilateral or unilateral contract would - in his mind - be confirmed.

A leading United States scholar has described the trust as a ‘deal’
between a trust creator and a trustee. This is the so-called contractarian



60 DONOVAN WATERS

theory.” In the United States this seems to be a minority opinion, but the
theory appears to lead to the conclusion that the trust is an arrangement
between the property transferor and the trustee manager for the benefit
of the transferor or a third party.

3 The common law trust in the conflict of laws

Though there is the one common law tradition, there are two manifes-
tations of it in the present world. The first is that of the forty-nine
common law ‘states’ of the United States, and the second is that of the
Commonwealth. Formerly known as the British Commonwealth, the
Commonwealth comprises the joint jurisdictions of England and Wales,
and the now independent countries that were once colonies of the
United Kingdom and became fully independent states only within the
last century. The reference is to the common law jurisdictions of
Canada, the seven ‘state’ jurisdictions of Australia, and the unified
country of New Zealand. Also included within the Commonwealth are
Northern Ireland, Singapore and Malaya, and the majority of the off-
shore centres, being the financial centres previously mentioned. Hong
Kong remains a ratifier within China in the Commonwealth legal
tradition.

While in the unified country of New Zealand, as in England and
Wales, the issue does not arise, in the United States, Canada and
Australia each unit (state, province or territory) has constitutional
authority over the local law of trusts. The central authority in each
case has no federal sovereignty on this subject.

On the subject of trusts the conflict of law rules in the Commonwealth
were embryonic and always debated until the UK ratified the Hague
Convention on Trusts in 1987, and Australia and seven Canadian pro-
vinces followed in the 1990s. In Ontario, which has not adopted the
Convention, and other Commonwealth jurisdictions in Ontario’s posi-
tion, the case law conflict rules remain the same. In some degree this
undeveloped state of affairs was due - and remains so in non-Convention
Commonwealth jurisdictions - to the fact that the case law and statutory
law of trusts throughout the Commonwealth were very much the same,
the overseas jurisdictions having traditionally followed English law and
statute.

2 John H. Langbein, ‘The Contractarian Basis of the Law of Trusts’, (1995) 105 Yale L] 625.
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In many jurisdictions the reported case authorities on the treatment
of trusts were very few. In some instances the so-called lex situs of the
trust was described as its governing law, and though formerly this was
usually a reference to the situs of the trust fund assets, particularly land,
latterly it has more generally been understood to be the place where the
trustees reside and carry out the administration of the trust. Possibly
because the trust is thought to be an obligatory relationship, other
authorities understand the trust to be governed by the law that governs
the instrument or the transaction that created it. A typical instrument
would be a will or deed; a typical transaction would be a contract. This
approach is very revealing. It suggests there is no independent concept
called a trust; it is a dispositional modus and may sometimes create inter-
party relationships.

The situation in the United States in the exposure of the states to
inter-jurisdictional conflicts is very different. With so many jurisdic-
tions and a separate law of trusts in each, and a constant stream of inter-
jurisdictional (interstate) issues, conflict of law rules for trusts have long
been much developed. Choice of law is left to settlor (or testator) auton-
omy, and where no express or implied choice is made the ‘proper law’,
being the law of closest connection, is applied. To assist the court in
making a determination as to which law is ‘of closest connection’, a
number of relevant factors are given by the Restatement of the Law, 2d,
Conflict of Laws.”

In any jurisdiction, whether common law or civil law, it is the task of
the court to go through a series of enquiries in determining which
jurisdiction’s law is to govern the issue in dispute. The first question is
whether the court of the jurisdiction in which action is brought should
accept jurisdiction. In the case of a trust this will usually be decided on
the basis of whether the trustee(s) are subject to the court’s jurisdiction
(an in personam liability), or there are trust assets within the jurisdiction.
The presence of beneficiaries but no trustee or assets must frustrate any
order of the court unless the asset jurisdiction(s) are prepared to enforce
the foreign judgment. Whether the jurisdiction is also a forum conveniens
may also have to be decided if trustee and assets are absent.

If the court will hear the case, the second question is as to the
characterisation (or classification) of the issue. This process requires
the court to determine the nature of the case, i.e. which branch of law
and which concept within that branch is involved. This will allow the

% St Paul, Minn., 1971.



62 DONOVAN WATERS

court to apply the conflict of law rules of the jurisdiction (the forum) in
order to determine which jurisdiction’s law is to be applied when the
court has made a finding on the facts.

When the facts concern what a common law lawyer would recognise
as a trust, conflict of law problems can arise. We are supposing a trust
with an international element, e.g. trust assets are located, or one or
more of the trustees are resident and have a personal law, in a jurisdic-
tion other than the forum, and the question is which law shall apply and
provide an answer to the dispute or court application in the forum. Civil
law states, as we will note hereafter, either do not know the trust or
understand the term ‘trust’ or ‘trust and confidence’ differently from
the manner in which it would be understood in a common law jurisdic-
tion. This same difficulty can occur with a common law forum puzzling
over a civil law concept, but here we are concerned with a trust.

Instead of a trust the civil law jurisdiction in question will have other,
usually a number of, legal concepts with which its courts and lawyers
are familiar when common law lawyers would use a trust. But that
makes for part of the problem. If the trust is not in the legal lexicon of
the court, it will either ask how its legal system would deal with the
litigant’s wishes or instructions, or it will look for analogies in its
system. Most frequently in mainland Europe the trust is not a domes-
tically known concept, and the court will characterise the concept as a
contract between a creator and a titled administrator. It is said the
contractual provisions concern the benefit of a third party (the bene-
ficiary). It is further described in civil law judicial language and among
academics as constituting the contracts of mandate and deposit.
Alternatively, the inter vivos and the testamentary trust has each been
classified as a legal person or as an institution. This has occurred in
Germany and in Switzerland.

It need hardly be said that, if these are the various jurisprudential
directions that may be taken in a civil law court at the characterisation
stage, it is not likely that the subsequent application of the connecting
factor and then of the choice of law rules of the jurisdiction will end up
with the rights and obligations a common law court, accustomed to the
trust, would have reached.

These are the thoughts that we might have at the back of our minds as
we move to consider any international convention on the subject.

# See Christian von Oertzen, ‘Planning with Trusts in Germany’, [2003] JTCP 197; Luc
Thévenoz, Trusts in Switzerland (Schulthess, Zurich, 2001), at 205-209.
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4 A Convention on the law applicable to trusts and on
their recognition
4.1 Anintroduction to the Convention

The adoption of the Trusts Convention was a unique occasion because
no internationally agreed conflict of law rules had previously existed for
the trust concept. As was said frequently at the time, it is a ‘first step’ in
the task of determining internationally what is a trust, and what law
shall be recognised as governing its creation. It was also a first step, in a
forum where civilian member states far outnumbered common law
member states, in obtaining agreement on what is involved when
state A ‘recognises’ a trust governed by the law of state B.

The Convention follows the long-established policy of the Hague
Conference that its Conventions do not apply as between units within
a state, each unit having its own legal system.” This has particular
significance for federal states, but it also has effect for states, like Spain
and the United Kingdom, which have distinct legal systems within unitary
state borders. In this chapter, as in all Hague Conference Conventions, the
word ‘state’ always refers to the nation state, like the USA and Spain, not
to a domestically described unit within the nation state.

4.2 The circumstances that led to the 1982-1984 Conference

In the civilian Roman law tradition the trust, as it is conceived in the
common law tradition, would be a cuckoo in the civil law nest. The
dichotomy of property and obligation is at the base of civil law, and the
common law trust violates that distinction. The common law trust is
obligation as to the relationship of trustee and beneficiary, and property
as to the trust asset title that is held by the trustee. Common law merges
obligation and ‘ownership’ in one concept. This means that for the
average civilian ‘ownership’ (which in Roman civil law cannot be broken
down into the ownership of severable rights) is either with the trustee
or the beneficiary. It cannot be with both, i.e. the rights of disposition,
management and enjoyment cannot be divided between them.

> The USA and Australia have ‘states’, Canada has ‘provinces’, and any federal country
may have ‘territories’, which are units progressing towards full status as ‘state’ or
‘province’. Even when there are two or more units within the state and an international
element in the fact situation affecting them both, issues as between the two - as opposed
to either or both of them, and the foreign state - are governed solely by the rules
followed within the state that contains the units.
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This can lead to the result that the trustees of a pension plan are
denied registration as owners of shares or debentures, because the civil
law jurisdiction in question regards the plan beneficiaries as the owners
and the trustee as an agent of the beneficiaries. In another civil law
jurisdiction the personal creditors of the trustee holding security can
attach the trust assets because the trustee is then regarded as the owner,
and may not shelter any of ‘his’ assets from those who claim as family
members, successors or personal creditors.

In a situation within the writer’s experience the testamentary life
tenant, who was the surviving spouse of a second marriage, was classi-
fied by the situs of the trust asset as owner, and the children of the trust
creator’s first marriage, who took in remainder, were held to be persons
who asserted rights against the asset itself. The jurisdiction in question
analysed the children’s rights as being outside the numerus clausus (i.e.
recognized in rem rights) and therefore invalid. Without question it was
unwise for the testator to have created a trust in a common law jurisdic-
tion over an immovable (a villa) in a civil law jurisdiction that knew
nothing of trust. But it had happened. And the outcome was a travesty of
the testator’s considered intent.

Civil law also possesses the principle that all assets of an ‘owner’ must
be available to meet the claims of his creditors and his trustee in bank-
ruptcy. It follows that the assets owned by a trustee, though they be
owned for the purposes of a trust, may be claimed by his personal
creditors, his mandatory heirs and a matrimonial property rights
claimant.

Even as between common law states, to which the historic conveyan-
cing language, ‘unto and to the use of in trust for’, is familiar, the lack of
internationally accepted analysis of the trust (and therefore appropriate
conflict of law rules) can be frustrating. The decision of the Supreme
Court of Canada in Jewish National Fund v. Royal Trust Co.° is an instance of
this. This leads to added puzzlement for the civil law court. An instru-
ment - for instance, a will, a deed or a contract - brings into being the
fiduciary relationship between a trustee holding property and a bene-
ficiary with the right of enjoyment in that property. Is the will, the deed
or the contract the trust? Or is the ‘trust’ the fiduciary relationship itself
plus the rights and obligations to which that relationship gives rise?

The Jewish National Fund case concerned a testamentary trust of resi-
due, which comprised solely movables. The trust was in favour of a

6 [1965] SCR 784, 53 DLR (2d) 577.
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charitable purpose and was valid in New York State where a charitable
organisation was expressly to hold the fund pending its required usage.
However, the will itself was made by a British Columbia domiciliary
where the purpose was not charitable and such a trust governed by
British Columbia law would fail. The Court held that the trust, being
created by the will, was governed by BC law, and failed. That decision is
still binding upon the courts of the three Canadian provincial jurisdic-
tions, which includes Ontario, that have not adopted the Hague
Convention on Trusts.

4.3 The objectives of the Trusts Convention and its present status

A ‘Report’ is issued by the Hague Conference after every Hague
Convention has been signed by the participating Member States and
Observers. It is written by the appointed Rapporteur for that
Convention. The Explanatory Report on the Trusts Convention by
Professor Alfred von Overbeck, the Swiss delegate, explains the princi-
pal objective of that Convention.”

The initial idea of the Conference had been that such a Convention
would assist civil law jurisdictions which are increasingly being con-
fronted by common law trusts operating with assets inside civil law
borders. Originating historically in England, common law trusts across
the world retain a remarkable similarity, and they are international in
operation.

In those jurisdictions for which the common law trust is a totally
foreign concept, experience shows that, when an issue concerning a
trust arises, anything can happen. If there is no such concept in the
internal law, then there are no elements that assist the courts or law
practitioners of the jurisdiction to characterise the facts for the purpose
of discovering the legal subject area to which the concept belongs. This
means that there are no relevant connecting factors that lead the lawyer
or the court to the governing law of the concept. Lacking any conflict of
law rules, all the judge can do, having the forum’s domestic concepts in
mind, is to draw analogies between one or more of those concepts and
what appears to be the character, perhaps the effect, of ‘a trust’. If they
are called upon at all, forum conflict rules are then applied. To observers
it is evident that this practice has been the approach to trust interpreta-
tion in non-common law jurisdictions for many years. Nor is there any

7 Proceedings of the Fifteenth Session (1984), Book II, Trusts - Applicable Law and Recognition. This
Report is available at www.hcch.net.
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criticism in these remarks. The substantive or doctrinal analogy
approach would be natural in such circumstances in any jurisdiction
anywhere.®

The Convention was to supply the principal characteristics of the
common law trust by way of a description of the concept for which
the Convention was providing conflict rules, and then to supply the
means for determining what law should govern it. For instance, if a
Dutch court determined that the matter before it fell within the descrip-
tive article then it would look to see to what foreign law the Convention
points when the facts are applied.’

However, a Convention of the Hague Conference always confers
immediate benefits upon all participating states, because it supplies
harmonising rules where the subject matter - i.e. contracts, torts
(delicts), matrimonial property, wills and succession - is to be found
within each state that ratifies. Trust law was not such subject matter. Or
at least by dwelling on the common law trust it seemed not to be a
matter of harmonisation. When the delegates first met in 1982 the law
and equity expression of trust, or of ‘the trust’ itself, as if it were an
entity, had been the subject of debate, sometimes passionate, for the
past eighty years.

It soon became apparent that, while the civil law delegations sought
to understand the operation of this long-established and universal insti-
tution, several of these delegations considered that there should be the
familiar two-way flow of gains from the Convention. At the Fifteenth
Session in 1984 these delegations sought inclusion within the
Convention of those civil law institutions that also constitute the manage-
ment and disposition of assets by one person for the benefit of another.
Nobody wanted to oppose this very understandable position, but the
approach the Conference had taken prior to that last meeting was
reflected in the Conference’s reference in its final meeting to

8 E.g. an Austrian or Liechtenstein privatstiftung would be taxed as a ‘corporation’ in
Canada, and as a ‘trust’ in the United States.

9 The Convention (art. 2) applies not only to trusts in writing where there is a transfer by a
settlor or testator to a trustee, but where there is a declaration by a settlor that he will
hold ‘as trustee’ specific assets already owned by him. This is the commonly held view
because there could be no reason for excluding the declaration of trust. However, the
article does not exactly help with this question. Perhaps the Conference should have
been direct, puzzling though this ‘self-declaration’ can be to a person from elsewhere
than a common law state.
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‘analogous institutions’.'” This term also revealed the lack of any inter-
nationality of any of these comparable institutions; each of the ‘institu-
tions’ canvassed at that meeting is singular to the jurisdiction with
which it is associated. These included in 1984 the Luxembourg fiducie,
a property management vehicle widely referred to as a ‘trust’, the
Quebec fiducie'' which largely mirrored in 1879 the common law
trust, and the Liechtenstein treuhanderschaft or ‘trust’ which is a creation
of a 1926 statute drafted by a lawyer trained in the common law, who
expressly adopted the common law model. At that Fifteenth Session
meeting, as the Rapporteur records,'” the Egyptian and Polish delega-
tions sought inclusion of institutions of their countries that were said to
be comparable to the common law charitable trust. The delegates
representing Japan, Luxembourg and Venezuela each also sought inclu-
sion of their local institutions. The solution reached was to hold to the
existing wording of article 2 but to say that any institution that satisfies
article 2 of the Convention - the ‘gateway’ clause - can properly be
claimed to be a ‘trust’ within the meaning of the Convention.
Whether the Fifteenth Session at its final meeting was wise to depart
from the ‘Anglo-American’ trust - the scope of the Convention as
recommended by the final meeting of the Special Commission - is
arguable. Seen in retrospect the whole flank of the Convention was
turned by this decision. We had set out to see whether recognition
could be given to the express Anglo-American trust through conflict
rules. In the final session of the Conference we determined to secure
recognition for a concept called ‘a trust’ in any system of law in the
world. Is the Islamic wadf included? Few, if any, delegates would have
appreciated at the time what a 180° turn had taken place; we were then
within an ace of signing a convention for which so much effort had been
made, and then article 2 miraculously (as it then seemed) presented

10 The term was also employed in the ‘Report on Trusts and Analogous Institutions’
prepared prior to the 1982 Special Commission by Adair Dyer and Hans van Loon, then
First Secretaries to the Conference’s Permanent Bureau. This report was of considerable
value to the Special Commission. See Proceedings of the Fifteenth Session, Book II.

1 Civil Code of Lower Canada (‘CCLC’), arts. 981a-981n. See Donovan William Mockford
Waters, Law of Trusts in Canada, 2nd edn (Toronto, 1984), ch. 28 ‘The Trust in Quebec’.

A new Civil Code of Quebec, and a new conception of the fiducie, was enacted in 1994: see
Waters, Gillen, Smith, eds., Waters’ Law of Trusts in Canada, 3rd edn (Toronto, 2005), ch. 28.

12 proceedings of the Fifteenth Session, Book II, para. 26. A move to exclude ‘business trusts’
from the Convention was unsuccessful (ibid., para. 27), but the grounds for the exclusion
argument - an argument that appeared hostile to the very conception of a trusts
convention - were ultimately accepted in art. 15, paras. d, e and f, as ‘escape’ clauses.
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itself as a solution. Any ‘trust’ that could meet the requirements of that
article qualified for recognition under the Convention. However, the
miracle meant that article 2, designed to familiarise non-common law
states with the trust emanating from Anglo-Saxon design, would there-
after be analysed on the basis of how well it captures the elements of the
universal ‘trust’, assuming the existence of such a thing. Again in retro-
spect article 2 has survived remarkably well.'” But the debate as to what
are those elements continues unabated.'*

Modes of fiduciary property management are widely known around
the world, and, except for the common law trust, none of these modes is
to be found outside its own national borders. No jurisdiction at The
Hague seemed likely to contemplate ratification solely because its ‘ana-
logous institution’ would then be recognised by other ratifying states.
However, looking back over the twenty years since the Convention
was signed, and though no such ‘analogous institution’ has yet sought
to be recognised,'”® the writer’s own opinion is that in an international
setting the most that could be asked of analogous institution states was
that those institutions that satisfy article 2 are included within the
Convention. At least the Special Commission’s article 2 was not dis-
mantled. The delegates to the final plenary session were not necessarily
comparative law specialists, and they were not all in a position to
examine the substantive law issue as to whether the ‘analogous institu-
tions’ sought to be included were indeed capable of description as
trusts. But they did appreciate equality of treatment, and that an inter-
national agreement confers benefit on all parties. The Rapporteur has
understandably pointed out that as a ‘first step’ it was right that the
Conference leave room for judicial interpretation as to the language and
the applicability of the Convention. This was done with article 2.

13 This is probably because it speaks of the trustee’s ‘control’ and the beneficiary’s ‘rights’.
It also deliberately avoids all reference to ‘equity’ in the common law system, and
does not describe the trustee obligations as ‘fiduciary’. This was done to facilitate
understanding by non-trust states; it doubled ultimately as a description of the
universal ‘trust’.

See Maurizio Lupoi, Trusts: A Comparative Study (Cambridge, 2000). For the full argument
see Lupoi, Trust (Milan, 1997). See also Tony Honoré, ‘Trusts: The Inessentials’, in
Joshua Getzler, ed., Rationalizing Property, Equity, and Trusts: Essays in Honour of Edward Burn
(London, 2003), 7, reprinted in (2003) Trusts e attivita fiduciarie 497.

It seems likely that following the Luxembourg ratification in 2003 the Principality will
expect recognition, as a ‘trust’ within the terms of the Convention, of its Law of 27 July
2003, which amends its contractual fiducie so that it can be said to have the required
elements of article 2.
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The scope of the Convention being determined by article 2’s criteria
with regard to a trust, the specific objectives of the Convention are set
out in chapter II (Applicable Law) and in chapter III (Recognition).

Chapter II (arts. 6-10) sets out how in the creation of trusts the govern-
ing (or applicable) law is to be determined. It is to be at the express choice
of the trust creator, and in the absence of choice it will be the law of
closest connection. Some assistance is given in finding this connection.
Attention is to be had to the situs of the trust assets, the place of business
or residence of the trustee(s), and the objects of the trust and where they
are to be carried out. Carefully not specified is the domicile or nationality
of the trust creator. It would be too easy for such a factor to mislead. The
trust creator is no more than a transferor to the trust; the trust itself, as
we have said, is a relationship of the trustee and the beneficiary.

What ‘recognition’ of a trust by the foreign law means (chapter III) is
the second objective. It might be thought that, ‘trust’ as a gateway
having been described in article 2 and rules for determining the applic-
able law of each trust having then been put in place, further articles are
unnecessary. The content of recognition is surely decided by the govern-
ing law. However, the Conference delegates from civil law jurisdictions
remained concerned. What about the possible deleterious effects upon
their domestic laws consequent upon their recognition of an unknown
foreign concept through their choice of law rules?

It has been said that the scope and ‘applicable law’ articles look like
ten steps forward, and the articles thereafter pertaining to ‘recognition’
of the applicable law as eight steps back. The steps back are that a
jurisdiction is freed from recognising a chosen governing law where
the trust is ‘more closely connected’ with another state (art. 13), and is
authorised to apply its own law, despite recognition of the governing
law, when certain high-profile rules of legal obligation (art. 15) are
involved, whose observance is compulsory. Under article 16 refusal to
recognise is also permitted in the presence oflois de police of the forum or
even those of a third ‘connected’ state, though a ratifying state may
declare on ratification that it will not enforce the mandatory laws of the
‘connected’ state. The justification for the article 16 permission is that
the forum’s public policy tenets are challenged. As usual in these
Conventions tax issues are excepted, and in that context also a ratifying
state can ignore the Convention.'®

6 An analysis of the Convention two years after it took effect by David J. Hayton, ‘The
Hague Convention on the Law Applicable to Trusts and on Their Recognition’, (1987) 36
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The objective of the Convention through an international agreement
is to secure and harmonise the manner of deciding upon what law
governs a trust, and to describe the consequences of recognition of the
trust concept for those jurisdictions that are not familiar with the
concept. By not forcing upon ratifying states all the established conse-
quences of recognition, the Convention also seeks to encourage ratifica-
tion. The significance the Convention will have really depends upon the
willingness of the ratifying states, particularly those which are not of
the common law tradition, to give it life. The Convention offers a series
of opportunities to the courts of the ratifying state in any court hearing
to refuse meaningful recognition. Ultimately, of course, the contradic-
tions will become apparent when, following state ratification, there is
subsequent judicial refusal to accept the legal implications of recogni-
tion. But the Conference for its part felt that civilian jurisdictions that
are at first apprehensive about the consequences of ratification will
gather confidence with time and experience in handling the trust.
They should be given the means to limit those consequences because
in due course, it was thought, they will voluntarily feel less need to
invoke the articles that permit limitations upon recognition.

The Convention has now been in force for some time. It has been
ratified by the UK for itself and a number of its overseas territories, as
was previously mentioned, by the federal authority in Ottawa for seven
Canadian provinces, and by Australia. Strikingly missing from that
list of common law national states that have ratified is the United
States. Also absent are Canada’s two largest provinces, Ontario and
Quebec. Five ‘pure’ civil law jurisdictions have ratified or acceded to
the Convention; these are Italy, the Netherlands, Luxembourg, and
most recently Liechtenstein and San Marino. The Swiss government
announced, in October 2004, its intention to ratify.'”

ICLQ 260, of the UK delegation, presents a comprehensive and balanced picture of the
applicable law articles and the recognition articles.

By ‘pure’ is meant those civil law jurisdictions for which the common law has always
been a foreign phenomenon. Throughout the world by contrast there are several
so-called ‘mixed’ jurisdictions where in the historic or more recent past, whether by
settlement, conquest or proximity, the common law or significant areas of that legal
system have taken root there, rubbing shoulders with the already present civil law.
Today as a consequence these jurisdictions, each in its own way, share intertwined laws
of both legal systems. See J. M. Milo and J. M. Smits, eds., Trusts in Mixed Legal Systems
(Nijmegen, 2001). South Africa, Malta, Quebec and Scotland are instances of such
intertwining, and the Convention has been ratified in the case of both Scotland and
Malta. In different ways, to differing degrees and with varying results, these ‘mixed’
jurisdictions have therefore developed a measure of familiarity with common law

17
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4.4 An overview of the terms of the Trusts Convention and how the terms
operate

If there is one provision in this Convention that really emphasises what
is a trust, as opposed to how it is brought into being, it is article 4. The
article is short and elusive as to its significance. It reads:

The Convention does not apply to preliminary issues relating to the validity of
wills or of other acts by virtue of which assets are transferred to the trustee.

In commenting on this article, the Rapporteur writes:"*

the law designated by the Convention applies only to the establishment of the
trust itself, and not to the validity of the act by which the transfer of assets is
carried out. This act is entirely governed by the law to which the conflicts rules
of the forum submit it. It may be moreover that different laws will be applicable
for the substance and for the form of this act, or yet for the capacity of the
person who has effected it. If it turns out that under the applicable law the
transfer is not valid, one may consider at the start that the trust has not come
into existence.

Though the Rapporteur speaks solely of an instrument of transfer,
such as a will or deed or other mode of assignment, it should not be
assumed that it is not intended by the Convention that a contract or
statement of gift is not included as a ‘preliminary issue’. The under-
taking for value to transfer or the statement of giving that in either case
requires a successive act of transfer means that both the undertaking or
statement and the subsequent act of transfer are ‘preliminary issues’.

This distinction between (i) the vehicle for creation of the trust and
(ii) the trust itself has always been the common law, though no
Commonwealth courts have explicitly recognised it and more than one
has violated it. This international Convention has finally confirmed it."”

There are four sections of the Convention. The first is concerned with
defining the scope of the Convention, the second with how the choice
of governing law is to be determined and what constitutes the trust
law issues that are governed by this law, the third with the implica-
tions of recognition for the ratifying state, and the fourth with the

thinking; ‘pure’ civil law jurisdictions have never had any such experience. It is the latter
among civil law locations with which the present writer is concerned in this chapter.

18 Proceedings of the Fifteenth Session, Book II, para. 54.

19 The British Virgin Islands have recently amended their Trustee Act to clarify the case
law conflict of law rules for the transfer of assets to the trustees: the Trustee
(Amendment) Act 2003, s. 83A. And it is manifest that the existing case law is not clear.
Nevertheless, that subject was outside the scope of the Convention.
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circumstances in which local law of the forum is permitted to prevail
over the recognised governing law.

4.4.1 The ‘gateway’ provision

The most important article in the first section (chapter I) is article 2, the
‘gateway’ provision, because any ‘analogous institution’ to the common
law trust that is to be included within the Convention must satisfy the
criteria of article 2. The article sums up the trust as essentially a relation-
ship between (i) a trustee with the assets and ‘special duties’ (which a
common law lawyer would call fiduciary obligations) and (ii) a beneficiary
who has the right to enjoyment of those assets. The article then sets out
the principal characteristics of a common law trust, emphasising that the
fund is distinct from the trustee’s personal assets, that title is in the
trustee’s name or under his ‘control’ (i.e. in the name of a custodian on
the trustee’s behalf), and that the powers of management and disposition
are in the trustee who is accountable. The fact that the settlor may retain
powers, and also be a beneficiary of the trust the settlor is creating, was
introduced into the article in order to emphasise for civilians that the
settlor’s role is complete once the assets are acquired or held by the trustee
as trustee. If it is to be otherwise, the settlor must expressly be brought
into the relationship of (i) trustee obligations and powers of the trustee
and (ii) beneficiary enjoyment, or else he has no place in it. The natural
instinct of those civilians who framed their thoughts in terms of contract
was to see the ‘trust’ as originating a continuing relationship between the
settlor and the trustee, to which the beneficiary in some manner is a party.

The Convention is limited to trusts arising from the intent of a settlor
or testator (constructive trust situations are brought within ratification
only by the ratifying state’s acceptance), and evidenced by a written
document. As previously noted, the Convention is concerned with ‘legal
relationships’ alone; not with the will or deed or other instrumentality
that creates the trustee/beneficiary relationship.

Has article 2 stood the test of time? Since to date only a small number
of civil law states have ratified the Convention, there has been little
opportunity for the practical effects to be assessed. As we have said, the
Netherlands asserts no ‘analogous institution’ of its own for which it
claims recognition by other ratifying states, and the present writer is
not aware that recognition under the Convention has been sought in
any other jurisdiction of fiduciary relationships existent in the Italian
Civil Code. Luxembourg’s ratification in 2003 is so recent that the
effects of ratification have not yet emerged.
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However, opinion of an academic nature has been expressed. Perhaps
the most interesting civilian reaction, published long after the Convention
took effect, has been that ‘trust’ is an idea - indeed a concept -
known throughout the jurisdictions of Western civilisation.”” The
English development of the institution with its legal and equitable estates,
and ‘legal ownership’ mandatorily in the trustee, it is said, is but one
manifestation. It is no more exclusively valid a ‘trust’ structure than any
other, even as to the necessity of a segregated fund. Though the ‘Anglo-
American’ trust structure has proved remarkably flexible and adaptable,
and has travelled with its essential characteristics intact to the majority of
places to which the English-speaking peoples have gone, it is but an
assembly of particular doctrinal ideas whose singular form grew out of
England’s historic and unique Norman landholding system.

Article 2, which reflects the ‘Anglo-American’ institution, is there-
fore, it is said, a description of ‘trust’ that is too narrow. Moreover, in an
attempt to reach out to civilian fiduciary property-holding and admin-
istration notions, diverse and numerous though they are, the Hague
‘trust’ describes the trustee as having mere ‘control’ of the trust pro-
perty. What for a civilian should ‘control’ be taken to mean? The verdict
is that the Hague ‘trust’ is ‘shapeless’.”’

Whether or not one shares this view that in medieval Western legal
ideas there is a discoverable concept of the fiduciary management of
property, it underlines that there is a lack of consensus as to what is a
‘trust’. The Hague Conference noted that common law text writers on
the subject of the trust are not in agreement even as to their own
institution. It was for this reason that the Special Commission made
no effort to define a trust, something which common law legislatures
for their part also consistently avoid. It preferred to set out in article 2
the characteristic elements of the widely employed Anglo-American
trust. This description, rather than an attempted definition, it was
thought, lent itself more effectively to understanding by civilian
jurisdictions.

The adoption by the Conference of the analysis of a trust in article 2 as
involving ‘legal relationships’, i.e. the plural, is in the writer’s opinion
not the happiest. The relationship of trustee and trust object is at the
epicentre of the trust. The Convention suggests perhaps that settlor and
trustee is another significant relationship, and the writer would rate

2% Tupoi, Trusts: A Comparative Study.
21 See Maurizio Lupoi, ‘The Shapeless Trust’, (1995) Trusts and Trustees 15.
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that unfortunate. Settlor and trustee is the very relationship that, like
the transfer of property to the trustee, is nothing to do with the trust
itself. However, that was not the view of the Hague Conference,?? and to
be fair the use of the plural has not apparently created any problems in
practice.

It is worth keeping in mind when discussing the merits or otherwise
of this Convention that the Hague Conference did not seek to compile
conflict rules for common law states inter se. It was pleased to learn that
by adopting the distinction between trust and the instrument for crea-
tion of a trust, and the choice of law rules it agreed upon, it was bringing
some useful development, i.e. more than updating, to trust conflict
rules as between states of the Commonwealth in which the common
law is found. These would include England and Wales, Canada,
Australia and New Zealand. However, its object was to assist civilians
to understand the mechanics of the common law trust and to produce
choice of law rules that would facilitate uniform recognition of this
trust. In that sense the Hague Conference was stepping on new ground.
The introduction of instruction or an elucidatory element into a con-
vention was a step both bold and controversial.

4.4.2 Choice of law rules

This Convention does not tackle the issue of the jurisdiction of courts to
hear and decide trust disputes. Jurisdiction was left for another occa-
sion. Agreed choice of law rules were considered to be a more immedi-
ate need.

The second section of the Convention provides those choice of law
rules. The object of a rule of the conflict of laws is to recognise so far as
possible the autonomy of the party or parties, and after this to apply to
an issue involving foreign elements that law which appears to be most
intimately associated with the issue. As a vehicle for the creation of
obligations a contract has traditionally been governed by the law of the
place where the binding obligations were entered into, and in the case
of a tort where the wrongful act was done. Even though in some jur-
isdictions it may be deemed so for tax purposes, a trust is not a legal
person, so it can have no domicile, nationality or place of ‘incorpora-
tion’. If it is a matter of a legally binding relationship between a trustee
and a beneficiary, this suggests it should be categorised as an obligatory

22 See the Report, Proceedings of the Fifteenth Session, Book II, para. 40. Nor is it the view of
Professor Langbein, ‘Contractarian Basis of the Law of Trusts’, above, note 2.
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concept. Such a conclusion would lead to the law of the place where the
obligations were made or are to be performed. On the other hand, it
essentially concerns the holding and administration of property, and
this points to its appropriate classification as a property concept. This
could lead to the law of the situs of the particular assets, especially in a
scissionist state”” where the trust assets constitute or include an inter-
est in land.

If the trust is seen as merely the terms of the instrument of its
creation, the law governing that instrument then becomes the law
governing the trust. The instrument may be a contract, a will or a
deed. Even the words accompanying a physical transfer to the intended
trustee may be enough to create those terms. Indeed, it may have been
the absence of a clear focus as to what is a trust that led the majority in
the Supreme Court of Canada in the Jewish National Fund case”* to ascribe
to the trust the governing law of the testator’s will, which was the
instrument of creation.

In jurisdictions like those of the United States, a state which has the
most developed conflict rules for trusts of any nation state, it has been
recognised for many years that emphasis upon one single element, be it
obligation or property, can lead to undesired results. In terms of the
actual operation of the trust a governing law may be applied to the trust
that is in fact more remote than another would have been. This is the
reason for the increasing adoption of the so-called ‘proper law’ theory,
or finding the centre of gravity of the trust. Moreover, emphasis upon
the instrument of creation, like the domicile of the settlor, not only
misses entirely what concept it is that is so created, it suggests to those
unacquainted with the concept that the creator of the trust remains
involved with the property after its transfer to the trustee. It might well
appear to the civilian that, putting aside the trustee and the beneficiary,
there is an even more significant relationship between the creator of
the trust and the trustee.

Article 6 provides that the governing law is that which the creator of
the trust chooses, and in the absence of intent (article 7) the law of
closest connection. The latter allows the court to weigh in each case
every factor. Four factors are picked out by the Convention as having
‘particular’ importance for determining the law of closest connection:
the place of administration designated by the creator of the trust, the

23 1.e. different governing laws for movables and immovables.
2% 1965] SCR 784, 53 DLR (2d) 577.



76 DONOVAN WATERS

situs of the trust assets, the place of residence or business of the trustee,
and the objects of the trust, plus where they are to be carried out.
Consistently with the Convention’s emphasis on ‘trust’ as being a mat-
ter of a trustee with obligations and a beneficiary with right of enjoy-
ment, what is not mentioned is the domicile or nationality of the trust
creator. Nothing in the article rules out consideration of any conceived
factor such as this, but the Conference attempted in this way to guide
the courts of non-trust states. The mentioned factors will also have
different weighting for different national courts, and civilians may
attach importance to the order in which article 7 sets out the factors.
But again agreement was reached by not saying too much. And that
must have been the right approach. Civilians can read the factors as a
hierarchy, and common law judges will find the factor or factors they
consider crucial. In common law jurisdictions, when the settlor has not
chosen a governing law, the place where the trustees administer the
trust is now widely adopted as the governing law. Indeed, a court may
hold that the trust creator’s choice of who is to be the first trustee or
trustees is such a designation.””

The chapter on ‘Applicable law’ describes in article 8 what it means to
speak of a ‘governing’ law. Such a law, as the article spells out, describes
what subject-matter it is that is decided by reference to that law. It
determines the validity of the trust, its construction, its effects and its
administration. Article 8 also lists, in particular for the guidance of civil
law jurisdictions, the well-established substantive trust law matters (as
opposed to matters of procedure) that are subject to the governing law.

Of interest to those drafting and working with the international trust
is the fact that in article 9 the Convention authorises the trust creator to
have ‘severable aspects’ of the trust governed by different laws. For
instance, the settlor for purposes of family disposition or of business
may choose to have the administrative matters of the trust governed by
alaw that is different from that which determines validity, construction
and effects. English law may be the overall governing law chosen by the
trust creator, but the creator may also have provided that matters of
administration - and the trust instrument will need to define the scope
of that term for the purposes of the trust - shall be governed by Italian
law, where the trustees will be discharging trust business. ‘Severable
aspects’ is not defined as a term by the Convention. Though validity,
construction, effects and remedies, as well as administration which is

25 Proceedings of the Fifteenth Session, Book II, paras. 71-80.
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specifically mentioned, are readily apparent ‘aspects’, the term remains
to be explored by the courts asked to rule on this issue. The Rapporteur
records”® the view expressed by some civilian delegations at the
Conference table, namely, that different trust assets and different ben-
eficiaries may be governed by different laws. Supposedly this might
occur where two families, beneficiaries in two separate states, are to
enjoy the same trust fund which consists of two family homes, land and
contents, one in each state.

The Convention also provides in article 10 that the principal govern-
ing law is to decide whether that law itself, or the law governing a
severed aspect, e.g. administration, may be changed to another law.
This could be important for the lawyer drafting an international trust,
though little in the Convention is otherwise concerned with the trust
that has connections to a number of jurisdictions.

4.4.3 Meeting the civilian apprehensions

The ‘Recognition’ articles and the ‘General Clauses’ of the Convention,
as has been noted, may seem to common law lawyers to detract from
what is provided as to the ‘scope’ of a trust and the ‘applicable law’.
However, these parts of the Convention have to be seen in context. Civil
law delegations were apprehensive that the foreign trust might be
employed within an uninformed civil law jurisdiction in order to perpe-
trate fraud or to evade local law.

Already in article 5 this fear of what some saw as the unknown is
evident. It is there provided that the Convention does not apply when
the chosen law or the law of closest connection does not know the trust
or ‘the category of trust’ in question. By ‘category of trust’ is apparently
meant express or implied, resulting or constructive trusts, but that term
also is left to state courts to interpret. Does it mean that a mainland
onshore common law jurisdiction, such as England or a US state, can
refuse to recognise an offshore common law non-charitable purpose
trust? That proposition has been mooted and is arguable; recognition
would appear inevitable, but in some quarters this trust form gives rise
to apprehension of thereby facilitated illegalities. Rejection would be
justified on public policy grounds.

Constructive trusts for their part are not included within the
Convention, unless the ratifying state agrees to include them (art. 20).
Overall, it is difficult to envisage circumstances (art. 5) where a settlor or

26 Tbid., para. 91.
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testator would choose that his or her trust, or a severable aspect of the
trust, be governed by the law of a jurisdiction that does not know the
trust concept. It is almost as difficult to imagine the circumstances in
which the jurisdiction of closest connection would not know the trust.
This is conceded in the von Overbeck Report.”” All the same, the dele-
gates wanted its inclusion.

The ‘Recognition’ article of possibly the greatest significance is article 11.
This spells out the minimum features of a ‘trust’ (art. 2) that the ratifying
state must recognise. These features are, first, that the trust fund is
separate and segregated from the personal or other assets held by the
trustee, so that claimants on whatever basis against the trustee person-
ally have no call on the trust fund. This means that when the trustee has
been acting in some other capacity, e.g. as an agent acting for a principal
having nothing to do with the trust, trust assets are not attachable by the
claimant. Secondly, the trustee may sue and be sued as a trustee, and for
all purposes represent the trust obligation. Thirdly, trust assets may be
recovered from a trustee when the trustee, in breaching the trust, has
mixed trust assets with his own.

Then there is the third party who, knowing of the wrongdoing,
received trust assets from the breaching trustee. Can specific recovery,
as in common law jurisdictions, be had from such a person? The con-
cern of banks in civil law jurisdictions was that monies held by them as
bankers should not be subject to the governing trust law when as a
result there might be a tracing of wrongfully acquired trust funds paid
into bank accounts. Since banks in common law jurisdictions know
well this kind of exposure, and manage to live with it as a risk element
in doing business, that may seem an unpersuasive pleading on the part
of the civil law bankers. But there are two different legal cultures here.
Tracing that in common law jurisdictions is available as a general
equitable right, i.e. not necessarily in a trust action, always causes
concern in civil law jurisdictions. In the latter tracing is unknown.
Only an allegation of personal fraud (dolus) can challenge the third
party. In the end the Conference agreed that the third party with trust
assets should be subject to action in accordance with the conflict of law
rules of the trial jurisdiction. The Convention therefore does not reach
trust assets in a third party’s name, or any fourth or subsequent party in
a chain of wrongdoing. Personal damages will then alone be possible.

27 Tbid., paras. 61-62.
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The Convention means that, if the bank’s actual or constructive
knowledge does not constitute fraud in the forum, or in the law which
the forum would apply, no action - let alone a proprietary action - may
be brought. And, if the forum does not admit tracing, it is evident that
the forum’s conflict of law rules are not likely to get the plaintiff from a
foreign tracing jurisdiction very far. The wronged plaintiff, faced with
an insolvent and fraudulent trustee, may wish to recover the exact
assets that were acquired wrongfully from the trust fund, e.g. works of
art of any kind, or to assert a personal in rem interest before available
assets are distributed in the third party’s insolvency or bankruptcy.
Nevertheless, when lines are drawn in the sand, in the nature of things
every international agreement is an accommodation. The Conference
considered this accommodation - in rem recovery may be had against
the trustee - reasonable for both sides.”®

Article 13 also reflects the fear of civil law jurisdictions that their own
nationals and residents as settlors or testators might evade local law by
the simple device of choosing the law of a common law jurisdiction as
the governing law. Trustees would also be selected to administer the
trust in that foreign trust jurisdiction, when all the other factors - the
trust beneficiaries or the trust purposes, and the trust assets - are
located with the settlor in a civil law jurisdiction that knows nothing
of the trust or has but a nodding acquaintance with it. However, it was
agreed that a ratifying state should merely not ‘be bound to recognise’
such a trust. The accent once again was upon encouraging recognition, a
policy which explains article 14 - nothing in the Convention prevents a
jurisdiction from being more favourable to trust recognition than the
Convention provides.

This statement of article 13 that a ratifying state in not ‘bound’ to
recognise a trust with these limited foreign connections has been inter-
preted by Italian courts as saying that a ratifying state is therefore
empowered - under the terms of the Convention itself - to recognise

28 Civilian lawyers stoutly defend the unavailability of in rem recovery against the person
who received from the trustee knowing of the latter’s wrongdoing, or who was one of a
series of wrongdoers. Advocates of the contrary common law trust position must also
concede that a finding of a defendant’s unjust enrichment can result, as in common law
Canada, in the court awarding at discretion either a proprietary or a personal remedy.
Though not for reasons civilians would immediately recognise, the constructive trust
(proprietary recovery) is a flashpoint as between English courts and Canada. When
decisions have to be taken in a limited time, as at the Hague Conference around the
table, what is reasonable is not an easy judgement call.
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the trust. And it is certainly an interpretation of which the writer does
not recall any discussion at The Hague. There were those delegations
that wished to exclude altogether from the Convention such a trust with
these minimal connections with the chosen governing law, and those
that were striving to uphold recognition of the chosen law without an
additional test that weighs the degree or extent of foreign connection.
But what was seen by the Hague Conference as a compromise, allowing
a state to recognise a choice of law despite trustees and place of admin-
istration being the only foreign elements, can obviously be read as an
approval. The Italian courts have gone further and, since the
Convention says nothing as to which and how many foreign elements
are necessary, accepted the absence of even those two elements. Given
the tide of apprehension among civil law delegations at The Hague, the
writer suspects that few delegates from any legal background foresaw
this turn of events. It is surely one of the most remarkable outcomes
that the Convention has triggered.

The ‘General Clauses’ of chapter IV conclude with familiar provisions
regarding public policy, non-applicability of the Convention to tax issues,
the manner of taking effect of the Convention, and the effect of ratifica-
tion by a federal state. However, there are two articles that add to the
cautious character of this Convention. Civil law codes not infrequently
provide that one or more particularised matters, usually those involving
public policy concerns, shall not in any circumstances be excluded or
otherwise rendered inapplicable. In article 15 three of such policy areas
were specified, and the rule imposed that in those situations the govern-
ing law of the trust give way to the domestic law of the forum or of a
‘connected’ third state. These areas are the protection of minors and
incapacitated persons, personal obligations and property in the context
of marriage rights (e.g. community of property), and the imposition of
mandatory or ‘forced’ shares in estate assets for surviving spouse, chil-
dren and other relatives on the occasion of the asset owner’s death.

Those at The Hague who were concerned with the prospect of civil law
trusts in business and commerce, i.e. investment, security and banking,
sought again to exclude such recognition - foreign trusts, or local trusts
with a foreign governing law - that might affect rights in rem established
under local civil law. As a consequence in article 15 three more substan-
tive law areas were added, where the governing law need not be recog-
nised. These are the transfer of title to property and security interests,
creditors’ rights in insolvency, and the protection of third parties who in
good faith have acquired ownership or a possessory interest.
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Once more, however, efforts were made to save as much as possible of
the principle of true recognition, as opposed to selective recognition by
apprehensive forums. Article 15 carries the concluding and extraordin-
ary exhortation, for that it surely must be, that a court which is exclud-
ing one or more of these six areas shall attempt ‘by other means’ to give
effect to the object or objects of the particular trust. This language binds
no one to anything, and is by any measure a puzzling paragraph to find
in an international agreement that is to bind adherents. But it reveals at
least the real wish of the Conference to achieve a meaningful recogni-
tion of the trust concept, whatever the fears. It tries to bring the appre-
hensive ‘on side’. Nevertheless, it seems today a curious way in which to
have left things. Following the article 11d decision, the concession in
article 15 to states’ internal laws of title, security, bankruptcy, insol-
vency and good faith purchase was likely to be seen as inexplicable.
Some have said it is the low point of the Recognition provisions. And
looking back over the years, even though the atmosphere was one of
obtaining consensus, it is hard to refute this charge. The thought is
nagging that the Conference should have gone further to support the
mandatory requirement of article 2 that a trust fund is in all respects a
totally segregated body of assets. That, as everyone seems now to agree,
is the key element of the universal trust idea.””

Considerable debate was caused by the subject-matter that became
article 16. This article permits a ratifying state to refuse recognition of
the otherwise governing law when an issue of particular social or
economic policy significance for the forum would be differently
regarded by the governing law. The particular policy may be reflected
in the law of the forum itself, or in the law of another state that the
forum would honour. The Rapporteur gives as instances of these
issues:” protection of national cultural heritage, public health, vital
economic interests, such as waterfront real estate or the location zones
of nuclear power plants, the protection of employees in contractual
bargaining, and currency exchange regulations. Most common law

29 Despite the separate fund required by articles 2 and 11, the recognition article 15e in
particular (d and faside) was the Trojan horse. In preparation for their ratification of the
Convention the Dutch legislated in 1995 to prevent domestic Dutch law from being
invoked under article 15d and e, and so from ‘destroying the recognition of the trust as
prescribed by’ article 11. See M. E. Koppenol-Laforce and R. J. P. Kottenhagen, ‘The
Institution of the Trust and Dutch Law’, in Madeleine Cantin Cumyn, ed., Trust vs. Fiducie
(Brussels, 1999), at 296-297.

30 Proceedings of the Fifteenth Session, Book II, para. 149.
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jurisdictions would leave this type of non-recognition to statutory pro-
vision or, if the courts are to be left to their own devices with such
issues, to public policy. Explained in this way these so-called ‘manda-
tory rules’ are not so far-reaching as they may at first seem. Again the
Convention attempts to isolate particular concerns rather than use
general language and thereby apparently give its imprimatur to any
long-arm application of the forum’s law.

The then embryonic Commonwealth conflict of law rules for trusts,
and the considerably more developed US interstate rules, were never
directly discussed by the Conference. Rather were they in effect drawn
upon, especially in the design of the rules determining governing law.
The present writer’s impression was that the Conference hoped com-
mon law states between themselves would find the international advan-
tages of ratification to be such that with the well-established ultimate
protection of ‘public policy’ objection they could adequately defend
local interests. The Convention was concerned with immediate practi-
cal problems, such as where trust assets are located in jurisdictions that
have no knowledge of trusts. In that regard common law trusts are
frequently drawn where in the course of time the trust fund comes to
include assets located in continental Europe, Central or South America.
Alternatively, such as in Switzerland and Argentina, they are created by
expatriates of common law jurisdictions.

The Convention remains the first ever international agreement, brid-
ging the two major legal systems of Western civilisation, seeking to
harmonise the reception throughout the Western world of the trust as
internationally seeded by English common law. The Hague’s Fifteenth
Session sought to circumnavigate the arguments and legal chauvinism
between academic lawyers of the two traditions that had occupied so
many of the previous years of the twentieth century. Instead of seeking
a substantive international law of trusts, which a United Nations agency
had originally attempted in the 1950s, the Conference aimed through
uniform conflict of law rules to start the process of harmonisation. In
sum, this Convention aimed to provide choice of law rules, and to
suggest in article 2 how the common law trust should be perceived for
classification purposes by those states that are wholly unfamiliar or
only partly familiar with it. In every case involving a trust the courts
of a non-trust state will be called upon to decide whether the ‘creature’
before the court, or the law practitioner, is indeed a trust. The
Convention ultimately took shape as an agreement that facilitates and
encourages civil law recognition rather than mandates it.
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5 Twenty years on
5.1 The Convention and offshore jurisdictions

Mainland jurisdictions of the developed world, possessing both popula-
tion and wealth, are the obvious beneficiaries of international conven-
tions that seek to harmonise the laws that these several jurisdictions
apply. The principal Commonwealth jurisdictions - the United
Kingdom, Australia and Canada - are of this mainland character, and
they led the initial ratifications of the Hague Trusts Convention. But in
addition the United Kingdom’s actions appear to have persuaded a
number of offshore jurisdictions, once part of the former British
Empire and associated still for constitutional purposes with the UK,
also to accept ratification. Bermuda in the Atlantic, the British Virgin
Islands and the Turks and Caicos Islands in the Caribbean, and Jersey,
Guernsey and the Isle of Man in the waters around the United Kingdom,
have ratified, as have Gibraltar and Malta in the Mediterranean.

So far as planning wealth management and distribution for the indi-
vidual client is concerned, these ‘financial centres’ (or offshore) juris-
dictions are engaged in marketing trusts and investment services to
widely invested mainland (or onshore) clients who are seeking a man-
oeuvrability and probably a tax respite that the home country does not
afford. These offshore jurisdictions run into conflict of law issues with
trusts on a regular basis. The settlor will be in one jurisdiction of the
world, the assets of the trust fund in another, and the management of
the trust will be in a third. By the nature of things the work of the
offshores is global and the potential conflict problems can be complex
and extensive.

What may be classified as mainland jurisdictions, such as New
Zealand, also offer these services to investors of other countries; they
too will experience conflict of law problems. Then there are actual main-
land jurisdictions, significant ones being the civil law jurisdictions of
Liechtenstein and Luxembourg, but also Switzerland, which possess
international banking and fiduciary services that are used extensively
by foreign clients.

All these jurisdictions, island and mainland, have to consider
whether ratifying the Hague Convention advances their particular
type of business, which is the foreign investor who is planning his or
her personal affairs. The necessary approach of these jurisdictions lends
vivid colour to the considerations that states must entertain with regard
to international agreements in the conflict of laws. While a succession
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of offshore jurisdictions have adopted in their own domestic trusts
legislation the choice of law rules of the Hague Convention, the trust
recognition obligations involved in Convention ratification have
proved another thing.

Whereas common law mainland jurisdictions have populations that
use the trust, mostly for internal private or business purposes, as one of
several property management vehicles that are available, offshore
island jurisdictions are small, sparsely populated locations which
market banking and trusts as their main economic activity, usually
ahead of tourism. Mainland jurisdictions generate the wealth in which
the trusts of offshore jurisdictions invest; offshore jurisdictions do not.
It is therefore apparent that, while mainland jurisdictions seek the
harmonisation of conflict of law rules for the advantages harmonisation
offers in smoothing social and economic inter-country relationships,
the position of the offshores is different. Such an international agree-
ment as the Trusts Convention is likely to be of little interest to jurisdic-
tions engaged between themselves in a competitive industry where the
accent is upon producing a quality and attractiveness of service to
foreign investors that others do not and cannot match. Harmonisation
with mainland jurisdictions may be of advantage for the older, well-
established offshore financial centres with long-standing connections
with mainland institutions, but for the more recent or market-
conscious centres harmonisation is likely to be less of an interest than
maintained competitiveness.

The offshores for the last quarter century have been the most active
common law jurisdictions in considering conflict of law rules for trusts.
This has included reflection upon the Hague Convention and its provi-
sions. It has been noted that the UK ratified the Trusts Convention at a
fairly early date, and shortly thereafter through the offices of the UK
government a number of existing or former British overseas territories
also ratified the Convention. However, two very significant
jurisdictions,the Bahamas and the Cayman Islands in the Caribbean,
took the decision not to ratify. That speaks volumes.

Any state in the world that ratifies is not likely to be solely motivated
by the desirability of harmonising international trust recognition. It
seeks advantage for itself in terms of its own internal affairs. Common
law states that have significant trust contact with civil law states derive
the benefit of certainty, that is, of having the article 2 scope of their
trusts, and their trustees, recognised by ratifying civil law states. Civil
law states in ratifying may seek to hold and attract further trust
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business, particularly from pension and business trusts that are invest-
ing, or would invest, very considerable sums in the civil jurisdiction’s
corporate shares, debentures and real estate.

However, so far as advantage is concerned, it is unavoidable that there
are two sides of the coin for those jurisdictions that in a competitive
climate are marketing the trust. Being able to meet the requirements of
the settlor of a personal trust who wishes to retain maximum control
during his lifetime, and a privacy for his trust that would frequently
extend to the beneficiaries themselves, is not helped if the governing
law is bound to an article 2 description of the trust as a ‘legal relation-
ship’ between the trustee and the beneficiary. The very reason for the
mainland settlor investing and conducting his estate planning in an
offshore jurisdiction is in large measure to avoid the features of an
article 2 trust. Article 2 clearly conceives of the trustee having control
of the assets and the beneficiary having the traditional right to informa-
tion. Tax saving is an important consideration, but the settlor seeking
retained control of assets, and complete confidentiality, even from
beneficiaries, or something as close to those ends as his offshore jur-
isdiction can extend to him, is not assisted by the harmonising
Convention. And presumably a common law offshore jurisdiction
would not ratify with the idea of taking advantage of those provisions
in the Convention that permit the recognition effects of ratification to
be avoided.

There are other issues that an offshore jurisdiction would need to
consider. The Convention offers clear rules for establishing the govern-
ing law, namely, settlor-choice or, failing choice, the law of closest
connection. But modern case law conflict rules offer this already. For
over thirty years it has been a feature of the US Restatement, Conflict of
Laws. The offshore jurisdiction may wish to introduce legislation that
adopts shorter limitation periods than the onshore jurisdictions permit.
The settlor as a debtor to creditors within his home jurisdiction will
have greater protection for the assets he has put into trust than his
homeland makes available. The offshore may also wish to restrict the
definition of ‘creditor’ to those who were creditors with claims when
the fund assets were put into trust. And there is added advantage to the
settlor/debtor if the creditor is required by the offshore to prove the
debtor was insolvent at the time of the transfer of the disputed assets
into trust or that the transfer itself caused insolvency. If the governing
law is the law of the particular offshore jurisdiction, such limitation
legislation and debtor protection will be attractive to many settlors.
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Similarly, mainland settlors who are facing actual or expected claims by
the alienated spouse asserting matrimonial property rights, or settlors
who are apprehensive of a spouse or family members in the settlor’s
home jurisdiction claiming mandatory inheritance rights (‘forced
shares’) once he or she is dead, are looking for relief from, not interna-
tional recognition of, those claims.

Itis evident that for an offshore jurisdiction wishing to accommodate
such a settlor, article 15 of the Convention offers no encouragement to
that jurisdiction to ratify. If the creditor-protection law of the mainland
state which is the residence of the claimant provides that no voluntary
act of the indebted person or of any other person shall deny recovery of
those debt or ‘forced share’ entitlements, the Convention in effect
supports that law. The offshore state, whether or not it ratifies, has to
accept the continued enforcing of that mandatory law by the courts of
the mainland ratifying state. It matters not that the mainland state has
ratified; article 15 means that nothing is changed so far as ‘forced
shares’ are concerned. This is so even though the settlor selects the
law of the offshore state that has no ‘forced shares’ law as the governing
law of his trust. Article 18 expressly confers upon states the right on
matters of ordre public to refuse to recognise the governing law, but
public policy aside article 15’s object is to allow the ratifying state in
its own courts with regard to the areas of law listed in the article to
apply the conflict rules that that state prefers.

For the offshore state wishing to assist the settlor who wants to write
his or her own ‘share’ provision for the several members of the family,
what is the incentive to the offshore jurisdiction to abolish its own self-
drawn conflict rules and to adopt the Convention? The settlor subject to
‘forced shares’ or matrimonial property rights will still have to move all
her creditor-attachable assets out of her home jurisdiction - the ‘forced
shares’ state - before she sets up her offshore trust. In other words,
given that article 15 spells out no less than fifteen distinct areas of law,
this may call in question for the offshore trust state any advantage in
ratification.

31 However, a leading text on English trust law, Lewin on Trusts, 17th edn, by W. Mowbray,
et al., (London, 2000), at para. 11-59, argues for an interpretation of Article 15¢ that in
an English court would allow no ‘claw back’ of property conveyed inter vivos, even
though the estate at death of the deceased is not able to meet the deceased’s ‘forced
share’ obligations.
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Finally, there is article 13 providing for when the mainland state is not
‘bound to recognise’ a trust. Mainland settlors looking for an offshore
haven, and trusteeship and trust administration in that haven, their
assets being in the home jurisdiction, might see this article as actually
inviting the situation they already fear.

It should be underlined that the foregoing is no criticism of the
Convention. For one thing it can confidently be said that the Convention
could not have been drafted with the problem of the offshore financial
centre in mind. Though the Conference has been taken to task for not
considering the offshore jurisdictions’ situation, that is not altogether fair.
At the time when the Trusts Convention was being discussed in the early
eighties the ‘offshores’ had not yet burst upon the consciousness of the
mainland states. No one at The Hague of whom the present writer is aware
thought of the trust being marketed by one state among the residents of
another state. The delegates to the Hague Conference saw the ‘trust’ as a
concept in frequent ‘Anglo-American’ usage which is just another instru-
ment, if for some a puzzling one, facilitating the individual disposition of
wealth to family members and charities. Some thought of it also as
advancing business and commercial purposes. The question before the
Hague Conference in 1984 was whether a Convention could be designed
that would bring together the common law and civil law mainland tradi-
tions in this area. And there was nothing a foreseeing Hague could have
done to mitigate the coming offshore concern.

Indeed, it is likely that, even if the delegates to the Fifteenth Session
of the Hague Conference had been able to foresee the coming age of ‘the
international trust’, that foresight for more than one delegation might
have gnawed at their ultimate willingness to go along with the draft as
the Convention began to take shape. Was the significant trust of the
future not the mainland trust offering merely another property man-
agement vehicle, but an ‘international trust’ seeking to provide creditor
protection for mainland clients?

However, a significant number of ‘offshores’ have not sought to
avoid the Convention. The ‘offshores’, too, live and serve a clientele
in a global scene, and we are constantly reminded by media speakers
and writers that today’s world is a village. It is precisely because trust
usage is universal that harmonisation must be the eventual aim of
every state. The reaction of American courts and authorities to off-
shore asset protection trusts settled by US citizens also suggests that
harmonisation ultimately pays. Competitive edge must be sought
elsewhere.
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5.2 Ratification in civil law jurisdictions™

This chapter has emphasized, possibly to distraction, that the ‘pure’
civil law jurisdictions and their problems with the trust were centre
stage for the purposes of this Convention. The von Overbeck Report said
the same thing:™”

If other Hague Conventions sought to reconcile countries having the nationality
principle and those having the principle of domicile, this Convention is more
particularly intended to build bridges between common law and civil law
countries.

Looking back over the years since the Convention came into force, the
question is how effective the bridge building has been. It has to be said
that the enthusiasm of the state delegates at the signing of the
Convention in 1984 has not been translated into more than a modest
degree of success. To date only five ‘pure’ civil law jurisdictions - Italy,
the Netherlands and, most recently, Luxembourg, Liechtenstein and
San Marino - have ratified or acceded to the Convention. However,
this is not a Convention that tackles an internationally urgent and
human problem, such as child abduction, and trust recognition reaches
deep into the traditional legal culture of civil law states. Proposals can
stimulate both controversy and apprehension. In academic circles dur-
ing the pre-1939 period the subject could provoke a palpable hostility
across the English Channel or, should we say, La Manche, between the
holders of different and strongly held views. Fortunately, that epoch is
history, but even today at the popular level the trust not infrequently
conjures up thoughts of creditor fraud and tax avoidance, if not evasion.
With such a background progress is likely to be slow and carefully
considered at each step. This type of Convention is a ‘slow burner’; it
seems a reasonable expectation that there will be periodic ratifications
over the next twenty years, as there have been in the past.

This leads to an assessment of the evidence for such an expectation.
Among civil law jurisdictions that have not yet ratified, there has been
movement in France towards a domestic ‘trust’, and furthered by STEP**
there is today renewed interest that is encouraging. If France ratifies,
this may encourage others that follow French practice to do the same.

32 For state signatures to, and ratifications of, the Convention, including details of
reservations made, reference should be made to: http://www.hcch.net.

33 Proceedings of the Fifteenth Session, Book II, para. 12.

34 The Society of Trust and Estate Practitioners, under whose international aegis a French
branch has been established.
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When in 1991 a draft statute creating a domestic fiducie was introduced by
government into the legislature in Paris,”” the prevailing thought in
France appeared to be that first the civil law jurisdiction should introduce
its own internal ‘trust’ and then ratify the Convention. This course
encourages capital to remain in the country rather than emigrate to
foreign trust arrangements that are then ‘recognised’ in the civil law
jurisdiction. Fears of the French tax authorities that the proposed fiducie
would facilitate avoidance and evasion of tax appear to have been the
cause of the proposed legislation’s withdrawal. However, in February
2005 a further Proposition de Loi (No. 178) establishing a fiducie in the Civil
Code was introduced into the French Senate. The speech proposing the
measure asserted that France cannot remain insensitive to the globalisa-
tion of the trust concept. It is indeed interesting that these new proposals
reflect revived pressure from within France for a domestic fiducie.

The Swiss banking strength and indeed confidentiality has long
encouraged investors from all parts of Europe and North America
to that country. Swiss contact with foreign drawn trusts is therefore
significant, and slowly and cautiously the country is adjusting to the
trust phenomenon. The location of common law expatriates within
Switzerland has brought another level of involvement with the foreign
trust. In fact much depends on the canton as to the progress being made.
The French-speaking canton that includes Geneva appears to be taking
the lead, and the recent statement by the federal government of its
intention to ratify may have had much to do with the constant contact
between Geneva institutions and the Swiss tax authorities creating a
climate of confidence.”®* What is encouraging about the Swiss scene
is the apparent willingness today to consider the results the trust
produces, rather than apply the ‘closest’ local analogy. The latter was
the old Harrison v. Crédit Suisse®” approach.

The German civil law tradition appears to have no interest in the
Convention. Judging by the addresses and papers of practitioners deliv-
ered at professional conferences on various aspects of estate planning,
Germany and Austria see for themselves no advantage in embracing any
domestic trust, and have little interest in conflict of law rules for use

35 Avant Projet de Loi Relatif a la Fiducie, proposing new articles for the Civil Code. The
avant-projet, introduced by government, was later withdrawn.

36 See further Thévenoz, Trusts in Switzerland. The Swiss federal government announced its
intention to ratify on 20 October 2004.

37 ATF 96 11 79, Jdt 1971 1 329, a decision of the Federal Supreme Court. See Thévenoz,
Trusts in Switzerland, at 178 and 201-202.



90 DONOVAN WATERS

with foreign trusts having assets or beneficiaries in these countries.
Foreign trusts causing taxable events, such as the holding of income-
producing property, within these countries will of course attract taxa-
tion rulings, but the approach of the authorities seems largely to be to
analogise with civil code institutions and concepts, apply to the trust
the rules that govern the selected local institution or concept, and to
leave it at that.>® If this observation is fair, it is admittedly disappointing
as well as puzzling in the contemporary climate of globalisation. The
German and Austrian delegations to the Fifteenth Session played a
thoughtful and valuable part in the Convention discussions.

Aside from the long-established fideicomiso tradition in a number
of South American republics, the Spanish Civil Code tradition also
remains distant from much interest in trust recognition. There are
those academic circles in Spain that seek to encourage such an inter-
est,”” but among those practising law in that country the common law
trust appears to remain a remote and often ill-understood foreign con-
cept. A Canadian is reminded of a Saskatchewan premier who once
remarked, being pursued by the media on a certain subject, that if he
had a hundred problems, that would have to be the one hundred and
first.

This brings us to three of the ‘pure’ civil law countries that have rati-
fied the Trusts Convention. The significance of accession in Liechtenstein
and San Marino has yet to be seen.

Following ratification in 1996, the Netherlands went off to a flying
start with legislation that looked forward to an accommodating
approach to the Convention’s aims and the recognition of the foreign
trust,*” but since those early days the subject has largely been greeted
with silence. Attempts have been made by some academics throughout
the last thirty years to have the Dutch legislature introduce an internal
trust into Dutch law, but to such action there was always opposition
from other academics. The drafters of the new Civil Code of 1992 would
have nothing to do with the trust. Today some Dutch commentators
who advocate the domestic trust even perceive a legislative hostility
towards the idea. The only treatment of foreign trusts that appears to
have taken place - and that is more to the point - occurred in tax cases

38 See further von Oertzen, ‘Planning with Trusts in Germany’, above, note 4.

39 See Cristina Gonzalez Beilfuss, El Trust (Barcelona, 1997).

“0 See Koppenol-Laforce and Kottenhagen, ‘Institution of the Trust and Dutch Law’, above,
note 29.
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that reached the Supreme Court of the Netherlands in 1998. That Court
noted that the Convention excludes fiscal matters from its scope, and
analysed certain discretionary and non-discretionary Channel Island
trusts, to which the Dutch authorities were applying Dutch taxes,
much as civil law courts have traditionally done, matching the trust in
question against Dutch civil law institutions.*'

There is no doubt that the idea of the voluntary segregation of assets
by a settlor, and the consequences of segregation for creditors of the
settlor, provides real difficulties for the civil law, and academic discus-
sion surrounding the trust is at present seeking how to capture in the
domestic law of the Netherlands the notion of a voluntarily segregated
fund. No civil law jurisdiction can embrace conflict of law rules that
recognise voluntary segregation without knowing what the impact of
the recognised concept will be upon an internal law that is fashioned on
the notion that the law, not the individual, decrees when a fund shall be
treated as segregated and not therefore liable for the fund manager’s
personal debts, including his judgment debts.

By contrast Luxembourg possesses a contractual fiduciary concept
which mirrors in part what a common law jurisdiction would accomplish
with a trust.”” Since 2003 when the Principality ratified the Convention it
has significantly increased its ability to attract American and British trus-
tee investment. It can also administer the entire trust fund of the foreign
(e.g. English) onshore trust, and confer upon such a trust the advantages of
its own tax rates. It is far too early to discern what the long-term effects of
the Convention will be upon this economically attractive and successful
jurisdiction which plays the role of a continental and international
financial centre, or what conceptual problems may surface in the future.
However, it is interesting that, whereas the Bahamas and the Cayman
Islands have chosen to ignore the Convention, Luxembourg - engaged on

#1 For further reference see ibid., and also Frans Sonneveldt, ‘De private express trust in
de Nederlandse Successiewet 1956°, a Ph D thesis for Utrecht University, March 2000,
with a summary of length in English. From the same writer, see a comment on the
Dutch tax cases concerning Jersey discretionary trusts: European Taxation (April/May
1999), at 190-192. Also D. W.M. Waters, ‘The Trust in Civil Law Jurisdictions - The
Dutch Experience’, [1999] JTCP 131.

Law of 27 July 2003, Title II. This Law was enacted to accompany the ratification of the
Trusts Convention. The fiducie property constitutes a patrimony (le patrimoine fiduciaire)
distinct from the fiduciaire’s personal patrimony, and the fiduciaire becomes the owner of
this patrimony (propriétaire de biens formant un patrimoine fiduciaire). The beneficiaries are the
settlor (fiduciant) and such third parties as are added by the contract. The fiduciaire,
however, must be a financial institution (or a public entity concerned with finance).

42
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a similar financial task of international estate planning for the private
individual - has elected after years of consideration to adopt the treaty
obligations of the Convention. Clearly the Principality has diagnosed a
different future for the Convention and the states that ratify the
Convention.

Italy constitutes a striking departure from hesitations and attitudes
elsewhere. Who among the Hague delegates would have thought
in 1984, as they gathered for a vin d’honneur on the closing of the
Fifteenth Session, that Italy would fashion a domestic trust for itself
through ratification of the Convention? Yet in 2004 the case reports
witness without doubt that the Italian courts have accepted the validity
of a trust created in Italy by an Italian settlor, with Italian assets trans-
ferred to and managed by an Italian trustee for Italian beneficiaries. The
trust will be governed by a foreign law, e.g. Jersey, Malta or England, but
this is the only foreign element in an otherwise Italian trust instrument.
The courts require hesitant notarial officials to register land title hold-
ing by an Italian trustee, the trustee being registered ‘as trustee’ of the
Italian land. Securities also, unlike the practice in common law jurisdic-
tions, can be registered in the name of the person who holds them, the
recorded notation being - ‘as trustee’.*”

The reasoning behind this development is simple: following ratifica-
tion, Italians can have money held for them by a non-Italian trustee.
Why should the trustee not be an Italian? Nor does the Convention say
how many trust elements, or which elements, must be foreign. It is
impossible not to listen to Italian academics and practitioners discuss-
ing everything from the structuring of a trust to trustee liability and the
beneficiary’s remedies without reflecting that this was how things must
have been in the late seventeenth and early eighteenth centuries in
England. The difference, of course, is the twist given to Italian discussions
by the fact that they are taking place against the backdrop of the modern
sophisticated common law trust reaching into every corner of segregated
private and public investment, asset securitisation, creditor security, and
asset holding and management. The whole Italian trust scene is fascinat-
ing, and for the practitioners and academics involved evidently exciting.
The only disappointment for the visitor is that one cannot turn to the last

chapter of this Mediterranean saga, and ‘see what happens’.**

43 Article 12 of the Convention directly supports the courts’ decision.
** The journal Trusts e attivita fiduciarie, scientific director Maurizio Lupoi, published
quarterly by Ipsoa Editore srl, Milan, Italy, carries regular features on the trust in Italy.
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6 Looking back and looking ahead

The Convention applies only to some Anglo-American trust forms,
so that in common law states that have ratified there is always as a
consequence a question of whether the Convention applies to the parti-
cular trust situation, or whether it does not so that pre-Convention case
law conflict rules®” remain in force. The complexity this produces can
be witnessed by reading the current commentary on the Hague
Convention found in leading trust texts.”® However, this is probably
the time for a perspective that takes in the whole international scene.

There are those who understandably argue that the Convention’s
provisions on recognition are so riddled with ‘escape’ articles that the
whole thing is ultimately productive of wide-ranging uncertainty.
A would-be ratifying state can have little idea of what recognition its
own trust or ‘analogous institution’ will actually receive. Meanwhile, it
is required to recognise foreign trusts, and is permitted to negate
its recognition by the same invocation - to choice - of the ‘escape’
articles,”” where it has not made reservations.*® The delegates to the
Hague Conference voted to reduce the Convention to small conse-
quence - critics have said - and in civil law jurisdictions their govern-
ments have done the rest by ignoring it. An American, accustomed to
the most developed conflict of law principles in any country in the
common law or civil law world, operating in fifty states across the
Union, each with its own sovereign trust law, could understandably
reach the conclusion that little was achieved.”” Commensurately that
American might reasonably fail to be persuaded that sophisticated US
trust conflict law for international situations should be abandoned for
the amalgam of more rudimentary rules and of recognition ‘escape’
routes that the Convention produced.

Nevertheless, the present writer’s response is that we, the Hague
delegates, saw the Convention as ‘breaking the ice’. There is no better
way of summing up our approach; it was an international ‘first step’
into a scene of two or more systems of law and numerous variations as

%5 Such as they are in Commonwealth states.

46 See Lewin on Trusts, paras. 11-25 to 11-63; David J. Hayton, Underhill’s Law of Trusts and
Trustees, 16th edn (London, 2003), 1011-1062.

47 Articles 12, 13, 15, 16, 18 and 19.

48 Articles 21 and 22 offer this opportunity.

49 Jeffrey A. Schoenblum, ‘The Hague Convention on Trusts: Much Ado About Very Little’,
[1994] JTCP 5.
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between states within the same legal system. The civil law jurisdiction
would have some idea from article 2 when it had a foreign trust before
it, where it might look for the governing law, and what reservations it
might fairly make in applying that law. These were early days and few of
those states that had no trust institution saw any economic need for
recognition. Those other than the few felt no pressure from lobbies or
governments at home. They had not come to The Hague to design a trust
for inclusion in their domestic laws, and perhaps not all of them could
at once articulate any particular advantage accruing to their home
states in recognising the trusts of the common law states. They were
there perhaps on a voyage of discovery. And then as the Hague discus-
sions developed a number became disturbed at the thought of the
confusion, debate and possible litigation recognition might cause for
their various domestic laws. As a consequence the Convention took the
form of an offer of simple and contemporary choice of law rules, and for
the most part an invitation to recognise foreign trusts.

Was that worth doing? On the whole in the writer’s opinion it was. An
international trust code of substantive law was beyond anyone to com-
pose, and most probably still is. Through its choice of law rules, and its
pointing the way to what recognition means, the Convention made a
start along the road of a positive approach to a worldwide legal concept
that for many is elusive. It left behind the sterile pro-trust and anti-trust
writing of the pre-1939 years. Having read that writing as a student, the
writer even then was left with the lasting impression that we had to get
away from that scholastic shadow boxing, for most writers painted a
picture of the trust that flattered their own prejudices.

However, again in 1982 these were early days. It is probably fair to say
we did not adequately consider the coming phenomenon of holding
trusts, investment trusts, security trusts, and trusts in lieu of or com-
bined with corporations, as business management vehicles. In the off-
shore jurisdictions, where international dealings are so familiar,
pension funds, insurance, securitisation, shipping and aviation have
all found use for the classic trust or the contemporary non-charitable
purpose trust. It is true that we at The Hague were almost exclusively
concerned with personal and family inter vivos trusts and with testamen-
tary trusts. However, both the description of the classic trust in article 2,
and the choice of law rules in chapter II, have been used extensively in
commercial and corporate business transactions. Certainly this has
been the writer’s experience. Perhaps, given the range of commercial
circumstances in which the trust can valuably be employed, we were
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right as to the Scope of the Convention and Applicable Law to adhere
closely to classic trust thinking.

There were also developments we could not foresee. The modern
offshore non-charitable purpose trust is one. Does the Convention
compel recognition by a mainland ratifying state of this trust? The
commentators see the inevitability of recognition, but one wonders. If
the mainland court is hostile to recognition of this ‘category of trust’
with regard to assets within its jurisdiction, it might invoke article 13
where the only association with the offshore jurisdiction is the choice of
law, the residence of the trustee, and the place of administration.’ It is
evident that, if the persuasion is to the contrary, article 2 facilitates the
recognition of the non-charitable purpose trust.

That is the style of the Convention. The interpretation of the Convention
is always facilitative, offering a way forward to recognition to those who
will take it. It has had a limited success to this point, but for the next
twenty years much may turn on the future decisions of France and the
United States whether to ratify. If they do ratify, the Hague Conference
may be ready for ‘the second step’, and by that time the economic advan-
tage in ratifying may be real. On the other hand we may increasingly see
individual states working towards their own solutions, as Quebec in
Canada has done with its trust fund held in title by no one (patrimoine
d’affectation).”” Maybe this is the way things will be, but yet it is difficult to
believe that the Convention’s momentum of the past twenty years, stately
as it has been, will peter out. For one thing interest in the trust on the part
of non-trust states continues apace. Since 1984 both South Korea and
mainland China have statutorily introduced the trust domestically.
Taiwan also has its trust legislation. The resistance to the trust is princi-
pally in Western Europe.

As to commercial and business use of the trust for the holding of
segregated assets, the investment of corporate pension funds or pub-
licly marketed mutual funds, and the provision of security for creditors
of corporations, there is too little evidence to date of the impact of the
Convention. It seems probable that at least article 2 of the Convention
will remain an internationally accepted description of the trust and that
the Convention’s choice of law rules will also find general acceptance.
We shall see whether there is enough in the Convention for these trusts

3% However, the United Kingdom has undertaken in its act of ratification not to invoke
article 13.
51 See above, note 11, for the pre-1994 Quebec position.
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that it will lead to further state ratifications, or whether the Convention
will be seen as usefully supplying conflict of law rules for private client
trusts only.

Relations between the common law and civil law world with regard to
trusts law have come a long way since 1984. Sometimes those days seem
long ago. There is noticeably more exchange of ideas and a better
understanding between common law lawyers and civilians of what
the issues are that have to be met.”” From the North American perspec-
tive, the European Union and the negotiation of its various treaties
seem to have encouraged between the United Kingdom and the civil
law jurisdictions a more sensitive and accommodating reaction to what
the trust achieves in its home climate and how, if at all, it can be adapted
or utilised (as is) to advantage elsewhere. The early writings of the
commentators expressing criticism of the Convention, some question-
ing its value root and branch - valid as they may well have been - seem
to have been replaced by lower key, constructive pieces that reflect the
fact that the Convention is part of the world’s continuing legal scene.

The innovative offshore jurisdictions have amended and reworked
their various pieces of trust legislation with a frequency that continues
to astound those accustomed to pleading with their respective main-
land jurisdictions to update the local trust legislation. In the early years
of the 1980s pleading with the ‘home’ authorities was the routine
experience of common law trust specialists. In the last ten years the
offshore jurisdictions and Italy, each in their own way, have moved us
into a completely new age of trust law. Counting the number of ratifica-
tions of a Hague Convention is one way in which to judge success.
Another perhaps is to judge how far the Convention has changed atti-
tudes and focused thinking about trusts. For instance, common law
lawyers have stopped speaking internationally of the essential element
of'legal and equitable interests; we now emphasise the segregation of a
fund of assets and discrete management. Civilians will concede that the
trust is not a contract for the benefit of a third party (or one or both of
the contracting parties).

The positive focus the Conference has given to trusts with inter-
national elements surely adds to the modest success in the number of
ratifications the Convention has had. Seen through the telescope of
time the Convention in 1984 was a beginning to interstate agreement;

52 Seee.g. D.]. Hayton, S. C.].]. Kortmann, H. L. E. Verhagen, eds., Principles of European Trust
Law (The Hague, 1991).
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seen in the contemporary world it continues in its attempt to harmo-
nise, to encourage rather than mandate, to be tentative rather than
dogmatic. Is invitation to recognise a valid approach to the conflict of
laws? There is obviously a sound argument that invitation is not a rule.
And is harmony itself produced by encouragement? Not only the
cynic might find the question simply amusing. Yet it appears to be
disinterest in or apprehension of the trust that has discouraged further
ratifications, not the character of the Convention. Disinterest and
apprehension were assessments that predated the Convention.
Perhaps the delegate comes from a different angle in weighing the
whole venture. The representative of a state has had the advantage of
witnessing at first hand the human elements - the constant enthu-
siasms and the ever responding concerns - that were brought out by
the prospect of a convention being achieved. But whatever the reason,
the writer thought the Convention discussions and the outcome of
those discussions were eminently worthwhile. For his part he would
do it all again. Let us say it was a vital commencement between legal
cultures in an agreement as to ‘trust’ law, and as such it has to be an
achievement.
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General part
Case 1: Creation and termination of
the management relationship; powers
of the manager

Case

John is a professional investment manager. Sam decides to make use of
John’s services after learning that he is a skilful manager. In John’s
office, Sam signs a document granting John full investment powers
over a capital value of €2,000,000. The terms of the document indicate
that John’s powers are to be irrevocable for the term of five years. These
powers enable John, inter alia, to buy and sell any kind of asset, includ-
ing immovables. The document also provides that John will credit all
the income produced by the managed capital to Sam’s bank account. It
stipulates that John will be entitled to deduct an annual fee, calculated
as a percentage of the capital value of the managed assets. Sam then
writes a cheque payable to John for €2,000,000.

Alternative 1

In the second year of their relationship, Sam reads in a newspaper
that John is implicated in the international trafficking of stolen
works of art. He does not know whether the allegations are true but
he decides to terminate their relationship. He communicates this to
John. He demands restitution of the managed assets, as well as a
full account of the investments that have been made. Upon John’s
refusal, Sam sues, asking for: (a) a judicial declaration that the rela-
tionship is terminated; (b) a remedy enjoining John from entering
into any further transaction related to the assets; (c) a full audit of
the previous period; (d) restitution of the managed assets; and
(e) damages. John counterclaims, seeking: (a) a declaration that he
still enjoys full managing powers until the end of the five-year term;
and (b) damages.

103



104 CASE 1. POWERS OF THE MANAGER

Alternative 2

One of the investments that John buys for Sam is an immovable called
Blackacre. In the second year of their relationship, Sam learns by chance
that Elinor is purchasing Blackacre from John, at a price that Sam
considers too low. He writes to both of them to indicate that he does
not want the sale to proceed. His letters are received before any contract
is concluded. Nonetheless, John and Elinor make the contract, the
immovable is conveyed to Elinor and the price is paid to John. Can
Sam recover Blackacre from Elinor?

Alternative 3

In the second year of their relationship, Sam sends a note to John
requiring him to purchase Blackacre as an investment. John refuses
on the ground that, in his view, Blackacre is not a good investment.
Does Sam have any legal recourse?

Discussion
AUSTRIA

The legal concepts that fit the framework described in Case 1 are the
contract of mandate (Auftrag), representation (Vollmacht) and the fidu-
ciary contract (Treuhand).

The contract of mandate and representation are both regulated in
ss. 1002 ff. ABGB under the title Bevollmdchtigungsvertrag. The contract of
mandate can be coupled with the power to represent the mandator, or it
can be concluded without authorising the mandatary to act in a repre-
sentative capacity. Despite the common provisions, there is a clear
distinction between these two legal concepts. Mandate obliges the man-
datary ‘internally’, to act according to the mandator’s instructions,
whereas representation empowers the mandatary to produce legal
effects vis-a-vis third parties.” Generally, these legal institutions should
be analysed independently of each other.

The state of the law with regard to the fiduciary contract is more
obscure. Guidelines and definitions have been developed in case law

1 Strasser in Rummel, Kommentar zum Allgemeinen Biirgerlichen Gesetzbuch I? (2000) § 1002 Rz 7.
2 Apathy in Schwimann, Praxiskommentar zum Allgemeinen Biirgerlichen Gesetzbuch VZ (1997)
§1002 Rz 1 ff.
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and doctrine,” due to the lack of statutory rules.” In the light of the
principle of contractual autonomy, the fiduciary contract is generally
considered to be lawful.® In addition, Austrian law refers to fiduciary
relationships, both explicitly and implicitly.” With respect to Case 1, the
relevant aspect of the fiducia is its modality of management fiducia, or
fiducia cum amico as modelled after Roman law.

The fiduciary relationship is a concept whereby the fiduciary
(Treuhdnder) exercises rights, in his own capacity, but in the interest of
the settlor (Treugeber). In the modality of the management fiducia, the
fiduciary obtains complete ownership over the assets, which is exercis-
able erga omnes; whereas ‘internally’, between the parties, the settlor
holds a personal right to claim the enforcement of the agreed terms;
this is only exercisable inter partes. The internal relationship between the
fiduciary and the settlor does not have any effect vis-a-vis third parties.”
In other words, the fiduciary has the power to do more than he is lawfully
entitled to do.” In most cases, the internal relationship is characterised as a
contract of mandate, notwithstanding additional relationships that may
be present, such as service contracts or contracts for work and services.’

Apart from that, the legal relationship between Sam and John might also be
appropriately described as indirect representation (indirekte Stellvertretung)'®

3 See Kastner, Gesammelte Aufsitze 592 ff.; Umlauft, ‘Die Treuhandschaft aus zivilrechtlicher
Sicht’, in Apathy (Hrsg.), Die Treuhandschaft (1995) 19, 23; Jappel, Treuhandschaften (1998) 19.

4 OGH 19.12.1933 SZ 15/252; 17.6.1953 SZ 26/156; 11.2.1971 SZ 44/13; 25.2.1971 EvB1
1972/19; 28.10.1971 JB1 1972, 322.

> OGH 17.6.1953 SZ 26/156; 11.2.1971 SZ 44/13; 28.10.1971 SZ 44/166; 16.1.1974 SZ 47/3;
1.4.1976 SZ 49/49; 1.4.1976 JB1 1976, 588; 23.1.1980 EvBI 1980/162; 19.6.1986 JB1 1986,
647 = OBA 1986, 647 (Apathy); Kastner, Gesammelte Aufsitze 593; Strasser in Rummel, ABGB
P §1002 Rz 42.

6 Kastner, Gesammelte Aufsiitze 593; Umlauft in Apathy, Treuhandschaft 23: § 24 Abs 1 litbund c
BAO:; § 8 DepG; Art. 126 b Abs 2 B-VG; §§ 64, 226, 233, 234 and 236 AktG; § 21c Z 5 RAO etc.

7 This is true except for the cases of bankruptcy and execution of the fiduciary.

8 Kastner, Gesammelte Aufsitze 594, 608.

9 Ibid., 605; Thurnher, Grundfragen des Treuhandwesens (1994) 123; Umlauft in Apathy,

Treuhandschaft 34; Strasser in Rummel, ABGB I § 1002 Rz 42i; OGH 22.3.1950 SZ 23/76;

17.6.1953 SZ 26/156; 23.1.1980 EvB1 1980/162; 23.5.1996 NZ 1997, 222.

The indirect representative has - similar to the fiduciary - the power to establish direct

legal relationships between the third party and himself and is bound to transfer the

acquired assets and rights to the mandator. In comparison, the fiduciary relationship

emphasises the management-thought and is generally established for an extended period

of time. Also, in the case of bankruptcy and execution of the indirect representative, the

legal consequences differ. The mandator does not hold a right to claim separation

(insolvency) or opposition to execution of the assets against the indirect representative.

See Kastner, Gesammelte Aufsdtze 599 ff.; Umlauft in Apathy, Treuhandschaft 31 £.; Jappel,

Treuhandschaften 29 f; Strasser in Rummel, ABGB I° § 1002 Rz 42k; OGH 8.6.1932 SZ 14/121.

10
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or commission (Kommission)."" These legal concepts are very similar to
the fiduciary contract, and despite theoretical efforts to determine pre-
cise guidelines to distinguish between them, a conclusive determina-
tion is not possible.'” The most practicable way to reach a clear
distinction is to focus on the implied intention of the contracting
parties. Considering Case 1, it is more appropriate to apply the rules
of the fiduciary contract in its modality of management fiducia and the
rules of the contract of mandate. The concept of fiducia has gained
considerable importance over the past few years.” Apart from the
notaries public and the lawyers who administer their clients’ assets
under the title of fiducia, pension funds and collective investment
schemes are increasingly important in Austria (see Cases 8 and 9).

According to the principles discussed above, the relationship
between Sam and John is best qualified as a management fiducia. It is
stipulated that John will manage Sam’s capital of €2,000,000 for a
period of five years, which constitutes a valid basis for the fiducia agree-
ment. Sam has also transferred a capital value of €2,000,000 to John’s
patrimony by writing a cheque payable to John. Externally, John is
entitled to buy and sell any kind of asset in his own name and for his
own account. As a consequence, he obtains complete title of ownership
over the assets vis-a-vis third parties. Internally, John is bound by the
terms of the contract of mandate obliging him skilfully to invest Sam’s
capital during the agreed period of time.

The revocability or irrevocability of the management fiducia is
determined according to the terms of the internal relationship between
John and Sam, which is governed by the rules of the contract of mandate.
Section 1020 ABGB indicates that free revocability of the mandate is
possible for any reason and at any time, with immediate effect and with-
out violating any contractual obligation. The same holds true for agree-
ments intended to last for some time (Dauerschuldverhdltnisse), which are
usually subject to revocation or termination only for good cause.'* This
essential revocability is to be understood as rooted in the fundamen-
tal confidence between the mandator and the mandatary, which
serves as the basis of the agreement and constitutes a safeguard of
the mandator’s economic freedom with respect to his assets.'®

1 This legal institution focuses on buying and selling for profit in the name of the
commission agent but on account of a third party. Jappel, Treuhandschaften 30 ff.

12 Kastner, Gesammelte Aufsitze 599 ff.; Umlauft in Apathy, Treuhandschaft 31 ff.

3 Thurnher, Grundfragen 19f.  '* Apathy in Schwimann, ABGB V? § 1020 Rz 1.

15 Ibid.
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The mandator, however, is free to renounce the revocability of the
mandate, so long as it is established that his economic freedom is not
endangered in an unjustified manner, and that the period of time is not
too extended.'® This possibility only exists if the agreed irrevocability is
founded on a just cause that extends beyond the mandate; it is for the
mandatary to prove this.'” As a general rule, the stipulation of irrevoc-
ability is invalid when the mandate is in the exclusive interest of the
mandator. On the other hand, if the irrevocability is beneficial to the
mandatary and/or a third party, then the limitation of the revocability is
considered to be valid.'® According to the Supreme Court (OGH), it is
permissible for the mandator to renounce the revocability of the man-
date where the mandatary holds a sole and exclusive mandate
(Alleinvermittlungsauftrag)'® or a collection mandate (Inkassomandat) in
order to satisfy the mandatary’s own claim against the mandator, or
that of a third party.”’

Moreover, the possibility to revoke the mandate for substantial
reasons, at any time, with immediate effect, exists even if the irrevoc-
ability of the mandate is lawfully stipulated.”’ According to the
Supreme Court (OGH), the continuation of the relationship can be
rendered unreasonable by substantial reasons:*” examples include
abuse of confidence,”” conflict of interests** and gross violation of the
accounting duty.”” It is necessary to declare the reason for revocation to
the other party within a reasonable period of time.*®

16 Tbid., § 1020 Rz 6; OGH 7.11.1970 SZ 43/37; controversial (strittig): Ehrenzweig, System
des dsterreichischen allgemeinen Privatrechts. Allgemeiner Teil I/1 (1951) 283; Flume,
Allgemeiner Teil des Biirgerlichen Rechts. Das Rechisgeschdft* (1992) 876 ff.; Larenz/Wolf,
Allgemeiner Teil des Biirgerlichen Rechts® (1997) § 47 Rz 52 ff.; Stanzl in Klang, Kommentar
zum Allgemeinen Biirgerlichen Gesetzbuch IV/1? (1968) 867 f.; OGH 1.9.1954 SZ 27/211;
13.12.1962 JB1 1963, 375; 11.2.1970 JB1 1970, 618.

17 Apathy in Schwimann, ABGB VZ § 1020 Rz 7; Koziol/Welser, Grundriss des biirgerlichen Rechts
' (2002) 190; OGH 22.12.1965 JB1 1966, 364; 8.4.1986 MietSlg 38.092.

8 Apathy in Schwimann, ABGB V? § 1020 Rz 7 mwN.

19 OGH 14.10.1982 HS XII/14.

20 Stanzl in Klang, ABGB IV/1? 867; Koziol/Welser, Grundriss I'?, 190.

21 Kastner, Gesammelte Aufsitze 606; Apathy in Schwimann, ABGB V2 § 1020 Rz 9; Koziol/
Welser, Grundriss I'%, 190.

22 E.g. abuse of confidence, abuse of the power of attorney: OGH 19.6.1975 JB1 1976, 100;
4.6.1987 EvBI 1988/5; 12.1.1995 HS 26.587/1.

2% OGH 7.11.1970 SZ 43(37;19.6.1975 JB1 1976, 100; 24.6.1976 MietSlg 28.098; 4.6.1987
EvBI 1988/5.

24 OGH 30.3.1967 MietSlg 19.070. %> OGH 1.9.1954 SZ 27/211.

26 Apathy in Schwimann, ABGB V2 § 1020 Rz 9; Strasser in Rummel, ABGB I° §§ 1020-1026 Rz 4.

[y
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With respect to Case 1, it is not immediately apparent whether the
agreement between Sam and John regarding the irrevocability of
the mandate is based on a just cause. On the one hand, it is clear that
the mandate does not exclusively serve Sam’s interests, since John
shares a percentage of the profit, and the stipulation of irrevocability
could therefore be valid.”” On the other hand, John, as a professional
investment manager, is exclusively dependent neither on the relation-
ship with Sam nor on the remuneration he receives from Sam; nor is he
solely engaged in managing Sam’s assets (Alleinvermittlungsauftrag).
Moreover, the mandate does not exist in order to allow him to satisfy
his own or a third party’s claim in the course of his business activities
related to the mandate, which would justify irrevocability according to
the Supreme Court (OGH). Considering the five-year term, which is
fairly long, it can be argued that Sam’s economic freedom is unreason-
ably restrained by the agreement of irrevocability. This would lead to
the invalidity of the stipulation of irrevocability. This brings us back to
s. 1020 ABGB which provides for free revocability at any time, for any
reason, with immediate effect.

On the assumption that the agreement of irrevocability was valid,
which is not very likely, the result may differ. It is still possible that Sam
could revoke the contract of mandate, or fiduciary contract, after learn-
ing about John’s alleged criminal activities. The alleged violation of
confidence could constitute a reason that justifies the immediate revo-
cation of the contract of mandate. The courts may require some evi-
dence that John was actually engaged in an unlawful activity, or that he
failed to meet his obligations.”®

Alternative 1

The issues in Alternative 1 will be discussed under the assumption
that the agreement of irrevocability is invalid, making the termination
of the fiduciary relationship by Sam lawful. The revocation of the
internally stipulated mandate has immediate effect, whether it was
communicated orally or in writing. Thus, Sam will be entitled to a
judicial declaration that the relationship is terminated.

27 The mere fact, however, that John could earn a fee and therefore could have a special
interest in the irrevocability of the mandate/fiduciary relationship might not be enough
and might not qualify for a ‘just cause’.

28 Apathy in Schwimann, ABGB V2 § 1020 Rz 1, 9.
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Theoretically, there is no reason to file a remedy that enjoins John
from entering into any further transactions related to the assets. The
revocation of the mandate extinguishes all the powers related to the
fiduciary contract with immediate effect. Thus, additional transactions
regarding the assets would be unlawful and would make John liable for
damages (although they would be legally valid: see below).

Under certain circumstances, Sam would be entitled to a provisional
injunction (einstweilige Verfiigung) awarded by the court. Sam would be
required to produce prima facie evidence of his right to the assets, and
of the imminent danger of a non-recoverable loss.

According to s. 1012 ABGB, the agent is obliged to deliver regularly an
audit of his business activities, at the mandator’s request. The termina-
tion of the relationship consequently requires a full audit of the pre-
vious period, which is enforceable by a separate legal action.””

Sam does not automatically recover full powers over the assets after
terminating the management fiducia. The revocation of the mandate
leads only to a personal claim arising from the fiduciary contract, which
entails John’s obligation to return the managed assets to Sam and to
retransfer them into his ownership in the mode prescribed by law (e.g.
registration in the land register).”” Sam cannot exercise the action for
recovery of possession (s. 366 ABGB) since he has given up ownership
over the assets. If John refuses the restitution of the assets and sells
them to a third party, then he will be liable for damages. The transaction
itself, however, will be legally valid, provided that the third party was in
good faith.

Damages are available if they can be proven by Sam. In this case,
however, Sam’s claim for damages will not succeed since John has not
violated his obligations under the fiduciary contract. The termination of
the relationship by Sam is based on subjective grounds. The loss of
confidence emerging from alleged criminal activities committed by
John is not directly related to John’s duties stipulated in the fiduciary
relationship.

John’s counterclaims will not succeed considering the above findings
(lawful revocation with immediate effect: s. 1020 ABGB). John will not
be granted a declaration stating that he still enjoys full managing
powers until the end of the five-year term. Damages will not be awarded
unless the revocation is considered to be untimely, inopportune or an
abuse of right, which is not implied by the facts of the case. However,

29 Tbid., § 1012 Rz 11.  3° Umlauft in Apathy, Treuhandschaft 68.
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John will be entitled to claim the agreed remuneration until the extinc-
tion of the contract, as well as his allowable expenses.

Alternative 2

The mandatary is obliged to follow the instructions of the mandator
regardless of whether they are issued at the same time as the manage-
ment fiducia is concluded, or subsequently during the ongoing relation-
ship. This obligation, however, only applies to orders complementing
the mandatary’s duties, and not to orders which change them.
Instructions that would alter the mandatary’s duties do not need to be
observed by him. They may be regarded as a revocation of the mandate,
and simultaneously as an offer to conclude a new contract.”’

Sam’s instruction that prohibits the sale of Blackacre to Elinor does
not alter John’s original duties, but rather clarifies the way in which
Sam would like John to manage his assets. Therefore, John is bound to
comply with this instruction, but only with regard to the internal
relationship. In principle, the transfer of a managed asset to a third
party is legally valid, even if it is contrary to the explicit orders of the
mandator.”” Third parties are generally not affected by the mandator’s
orders unless they are aware of them.

In Alternative 2 (knowledge of the third party about the disposition of
the mandatary in bad faith), the legal transaction is void as a result of
the participation in a criminal act (s. 133 StGB and s. 879 (1) ABGB,
embezzlement).”” The transfer of ownership will be ineffective. The
third party will fail to obtain ownership of the managed assets even
where he is unaware of the mandatary’s breach of trust, if this is due to
the third party’s own gross negligence.”* The doctrine and the Supreme
Court (OGH) apply the rules developed in relation to the misuse of the
power of attorney (Vollmacht).*”

In Alternative 2 both John and Elinor had knowledge of Sam’s instruc-
tion prohibiting the sale of Blackacre at such a low price. John and

31 Apathy in Schwimann, ABGB V2 § 1009 Rz 12.

32 Kastner, Gesammelte Aufsdtze 594; Koziol/Welser, Grundriss I'?, 193 £,; Strasser in Rummel,
ABGB I § 1002 Rz 42a.

%3 OGH 24.10.1990 SZ 63/186; 17.6.1993 ecolex 1993, 732 (Wilhelm); Kastner, Gesammelte
Aufsitze 628; Butschek, Rechtsstellung 109 f.; Umlauft in Apathy, Treuhandschaft 63; Apathy
in Schwimann, ABGB VZ § 1002 Rz 10; Koziol/Welser, Grundriss I'%, 193 f.

3 OGH 13.2.1991 SZ 64/13; 28.11.1991 GesRZ 1992, 51; 25.6.1996 JB1 1997, 108 (Hiigel);
Stanzl in Klang, ABGB IV/1%, 857 ff.; Umlauft in Apathy, Treuhandschaft 64.

%5 OGH 17.6.1993 JB1 1994, 118; Kastner, Gesammelte Aufsiitze 628; Butschek, Rechtsstellung
113 ff.; Thurnher, Grundfragen 75 f.; Umlauft in Apathy, Treuhandschaft 63 ff.
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Elinor were both informed of this instruction before the contract was
concluded. It follows that Elinor never obtained ownership over
Blackacre and thus Sam will be able to recover it from her. Apart from
that, the violation of the mandator’s instruction makes the mandatary,
John, liable for damages for breach of contract.”®

Alternative 3

The mandatary is under an obligation to follow the mandator’s instruc-
tions. If compliance with the mandator’s instructions appears to impair
the interests of the mandator, the mandatary is required to inform and
consult the mandator about this. If the mandator nevertheless insists on
his original instructions, then the mandatary must follow these instruc-
tions.”” If the mandatary does not follow the instructions and the
mandator suffers a loss for this reason, he can claim damages.

In the present case John therefore will have to inform Sam that he
thinks the instruction is contrary to Sam’s interest. If Sam insists on his
instruction, John will have to follow it. If he does not follow it, this will
constitute a breach of contract of mandate. It gives Sam the right to
terminate the contractual relationship with John; if he suffers losses for
this reason, he can claim damages.

BeLGIiuM

The most obvious legal institution that captures the relationship
between John and Sam is the mandate.*® This is a contract by which
the mandated party or mandatary, John, is authorised to represent the

36 Jappel, Treuhandschaften 50.

37 Apathy in Schwimann, ABGB V2 § 1009 Rz 13.

38 E.g. Commercial Court of Brussels, 9 January 1991, Revue de Droit Commercial 1993, 601;
H. De Page, Traite elementaire du droit civil belge (Brussels: Bruylant, 1975), Vol. V, no. 362,
A. In implementation of the EEC Directive of 18 December 1986, the Belgian Act of 13
April 1995 (Moniteur Belge 2 June 1995, as amended by the Act of 4 May 1999, Moniteur
Belge 2 June 1999 and the Act of 1 June 1999, Moniteur Belge 13 July 1999), regarding the
contract of commercial agency, has introduced this special type of contract whereby a
commercial agent is charged to negotiate and eventually conclude transactions,
permanently and remunerated, in the name and for the account of the principal. This
type of contract is limited to commercial contexts, and the permanent character of the
activities of the commercial agent is essential. As opposed to mandate, the commercial
agent is not limited to legal acts but can also be charged with mere material acts such as
searching for clients. The very essence of this special regulation is the protection of the
commercial agent upon termination of the contract. This contract will not be dealt with
further in this report, since it involves two professionals. See the references in B.
Tilleman, Lastgeving, Algemene Praktische Rechtsverzameling (Antwerp, Story-Scientia,
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mandator, Sam, in managing Sam’s assets. The mandator continues to
hold the title to the assets.”” The mandatary acts ‘on behalf of and
(chargeable) to the account of” the mandator; this is called direct repre-
sentation. Titles, rights and duties that are created by acts of the man-
datary fall directly into the patrimony of the mandator. Third parties,
with whom the mandatary deals, enter into a direct relationship with
the mandator. If the purpose of the contract is investment manage-
ment, then the contract of mandate is usually combined with a contract
for services whereby the investment manager provides services under
the supervision of the client.*’

Although some consider the feature of direct representation as essen-
tial to the contract of mandate, it seems acceptable for practical reasons
to distinguish between mandate with and without representation. In
mandate without representation, the mandatary acts in his own name
but remains chargeable to the account of the mandator. Third parties,
with whom the mandatary deals, do not enter into a direct relationship
with the mandator, but only with the intermediary, i.e. the mandatary
acting without representative capacity. The commercial version of the
mandate without representation is the contract of commission.”' The
intermediary acting under the contract of commission is presumed to
act in his own name, without representation. The fact that he is acting
on behalf of another party is disclosed, but the indentity of the manda-
tary is not. In the civil contract of naamlening or préte-nom, even the fact
that the intermediary is acting on behalf of someone else is
undisclosed.*”

The fiducia cum amico is somewhat analogous to the trust, given that it
involves a transfer of title. The administrator holds the legal ownership
of the managed assets in lieu of the beneficiary.*” This mechanism
offers a large degree of flexibility and confidentiality. It allows the
administrator to exercise full powers over the assets without any duty

1997), nos. 58-61 and in R. Van den Bergh, E. Dirix, H. Vanhees, Handels- en economisch

recht in hoofdlijnen, 5th edn (Antwerp: Intersentia, 1997), no. 151.

According to art. 1984 of the Belgian Civil Code (BCC), mandate is an act by which one

person authorises another to act on behalf of the mandator.

B. Feron, ‘La gestion de fortune en droit Belge’, in Legal Aspects of Investment Management,

90.

*1 See Title VII, arts. 12-17 Commercial Code.

42 See J. Van Ryn, Principles de droit commercial, 111, no. 1788.

43 W. Van Gerven, Algemeen Deel (Brussels: Story Scientia, 1987), 465; M. E. Storme, ‘Van trust
gespeend?’, Tijdschrift voor Privaatrecht 1998, 754; R. Feenstra, Romeinsrechtelijke grondslagen
van het Nederlands privaatrecht (Leiden, 1990), no. 178; see also several contributions in
J- Herbots and D. Philippe, eds., Le trust et la fiducie (Brussels: Bruylant, 1997).
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of disclosing his relationship with the beneficiary. In return, the admin-
istrator has a fiduciary duty towards the beneficiary, i.e. to provide for
efficient management in view of the objective of returning profits and
assets to the beneficiary when required. This mechanism, in principle,
is not regulated under Belgian law. With the exception of some parti-
cular legislation, there is no protection for the beneficiary in the case of
insolvency of the administrator or abuse of his powers.** Therefore, the
position of the administrator under the fiducia is generally regarded to
be excessively powerful, and the risk for the beneficiary too high.

We can conclude that the contract of mandate, with or without
representation, is the most appropriate legal concept for organising
the relationships described in the case. The rights and duties of both
contracting parties are well established under Belgian private law.

The preference for the mandate also appears in the Act of 6 April 1995
regarding secondary markets and the organisation and supervision of
investment companies.*” This Act states that individual investors who
are Belgian residents, wishing to purchase securities on the financial

** There are some specific provisions governing the financial sector that could be
qualified as fiducia cum amico. See, e.g., the Act of 15 July 1998 making it possible to
transfer shares to an entity (such as a foundation) in return for ‘certificates’. The entity
(in the Netherlands known as Stichting-Administratiekantoor) is the owner of the shares
but has a duty to transfer income on the shares to the holder of the certificate imme-
diately. The latter can also, under certain conditions, require conversion of the certifi-
cates into shares again. See e.g., A. Verbeke, ‘Certificering van effecten. Nuttig
instrument voor successieplanning?’, Notarieel en Fiscaal Maandblad 1999, no. 3, 43-67.

*> Moniteur Belge 3 June 1995 and erratum 1 July 1995. Book II of the basic Act of Financial
Transactions and Financial Markets of 4 December 1990 (Moniteur Belge 22 December
1990 and erratum 1 February 1991), regarding the secondary markets for financial
instruments, has almost entirely been revoked by the Act of 1995, entering into force in
general on 31 October 1995 (see Royal Decree of 19 October 1995, Moniteur Belge 31
October 1995), and for some exceptions at a later date but not later than 6 January 1996
(see art. 37 and 38 of the Royal Decree of 20 December 1995, Moniteur Belge 6 January
1996 and erratum 6 December 1996). Moreover, the Financial Transactions and
Financial Markets Act of 1990 has been amended and changed numerous times,
amongst others, by Acts of 14 May 1992, 28 July 1992, 5 August 1992, 22 March 1993, 6
August 1993, 30 January 1996, 12 December 1996 and 30 October 1998, Moniteur Belge 10
November 1998 with Royal Decree of 18 November 1998, Moniteur Belge 28 November
1998; 17 December 1998, Moniteur Belge 31 December 1998 second edition with Royal
Decree of 29 January 1999, Moniteur Belge 5 February 1999; 9 March 1999, Moniteur Belge 2
April 1999; 10 March 1999, Moniteur Belge 14 April 1999 second edition with Royal
Decree of 11 April 1999, Moniteur Belge 17 April 1999 second edition. The Act of 9 March
1999 awards the King (which is the Executive Branch) the power to change the Act of
1990 and the Act of 1995 in order to convert the European Directives regarding
investment companies and institutions for collective investment into Belgian law and
to be in accordance with article 1 of Directive 98/33/EC of the European Parliament and
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markets, must conduct their transactions through ‘intermediaries act-
ing as mandataries or commission agents’.*® This Act does not require
investment management to be carried out by corporate entities.*” The
Royal Decree of 5 August 1991,*® which outlines detailed rules on asset
management, is limited to corporate entities; similar rules for natural
persons are still in progress. Where necessary, the assumption will be
made that the investment manager is a corporation.

Alternative 1

According to art. 2004 BCC, the mandator may revoke the mandate at
any time, for whatever reason and without any indemnity or notice
period.*” However, contracting parties may provide otherwise in their
contract.”” A clause stipulating that the mandate is irrevocable is
valid,”" although case law requires such clauses to be restricted in
time, in field of application or both.’” It is, therefore, not acceptable
to declare a contract irrevocable for an indefinite period of time.
However, even during a specified period of time, the stipulated irrevoc-
ability of a mandate is not absolute.”® Within that period, the courts can
declare termination of the contract upon the request of either party if

the Council of 22 June 1998. The Act of 10 March 1999 enables the King to coordinate

the Acts of 1990 and 1995 in order to assure a uniform terminology.
46 Art. 2 § 1 Act of 6 April 1995.
47 Arts. 117 ff.
*8 Awaiting further Royal Decrees implementing the Act of 6 April 1995, in practice the
Royal Decree of 5 August 1991 regarding asset management and investment advice
(implementing the Act of 1990), Moniteur Belge 20 August 1991, continues to be
applicable and guiding. That incompatibilities and even contradictions do arise in
practice is certainly not a preoccupation of the Belgian legislature.
Tilleman, Lastgeving, 301-305.
Some authors claim that a mandate which has been concluded in the exclusive interest
of the principal is always revocable, despite any contractual clause providing
otherwise. The fact that the mandated party is remunerated is of no importance in
determining whether a mandate is in the exclusive interest of the principal. See R.
Dekkers, Handboek van burgerlijk recht, vol. II, no. 1312; M. Gevers, ‘Examen de
jurisprudence (1949-1952), Les contrats spéciaux’, Revue Critique de Jurisprudence Belge
1953, no. 38, 333. If the mandate is in the common interest of the parties, or even of a
third party, then revocation will only be possible by consent, and on a legal or
contractual basis (see Tilleman, Lastgeving, 307-312).
Court of Cassation, 13 January 1938, Revue Pratique des Sociétes 1938, 81; Tilleman,
Lastgeving, no. 566; W. Van Gerven, Bewindsbevoegdheid, doct. diss., no. 224, 311.
Repertoire Pratique du Droit Belge, s.v. Mandat, no. 969, 806; Tilleman, Lastgeving, no. 568.
The same is true if the unilateral irrevocability follows from the fact that the mandate is
in the common interest of both parties.
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there is a legitimate reason for terminating the contract, i.e. the non-
performance by the counterpart.”

In Case 1, the issue is whether the allegations against John constitute
a lawful reason to terminate the relationship. Belgian case law is flex-
ible and does not exclude any reasons. For example, a serious failure in
performance of even a minor duty can constitute a legitimate reason.””
However, merely external factors would not suffice; some act or omis-
sion by the mandatary is required. The mandatary’s failure to fulfil his
obligations might be sufficient to justify termination of the contract.
The mandator’s loss of trust and confidence in the mandatary may also
be a valid reason justifying termination of the contract. It is John’s duty
to communicate any circumstance that might influence the contractual
relationship with the mandator. The decisive factor is whether Sam
would have entered into the relationship with John if he had knowledge
of the relevant fact in advance.”®

This case does not indicate that John is doing something wrong in his
work for Sam. Instead, the allegations create a negative image of John,
which may undermine Sam’s trust in John. The outcome depends on the
details of John’s implication in the trafficking of stolen art. If he were
convicted, then this could serve as a ground for Sam to terminate the
relationship. If he has only been indicted, then the question is to what
extent the presumption of innocence should prevail. It can be argued
that Sam should be permitted to terminate the relationship because itis
reasonable to lose confidence in an indicted person. Other factors, such
as media reports, would not necessarily qualify as reasonable grounds
on which to terminate the relationship. Assuming that John is perform-
ing his mandate correctly, it is not certain that termination would be
accepted even if John were convicted. Case law indicates that past
criminal acts of the mandatary do not constitute a valid reason for
termination; however, the false denial of these acts by the mandatary
can constitute a valid reason for termination.

If the court refuses to declare the termination of the relationship,
then Sam has the option of unilaterally terminating the contract. In this
case, Sam would be required to pay an indemnity to John for loss of
remuneration, if the latter claims performance of the contract. If the

% Art. 1184 BCC.

5 M. Fontaine, ‘La mise en oeuvre des contrats synallagmatiques pour inexécution
fautive’, Revue Critique du Jurisprudence Belge 1991, 27.

56 See, amongst others, W. Van Gerven and Covemaeker, Verbintenissenrecht (Leuven: Acco,
2001), 126.
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court does comply with the request for termination, then John has no
further authority to act as the mandatary for Sam. This will automati-
cally imply that John is dismissed from his management duties, and
thus he may not enter into any further transactions related to the assets.
To ensure that John will refrain from any further transactions, Sam can
claim an interim injunction, sanctioned by a dwangsom or astreinte,
which is a monetary compensation automatically payable by John if
he does not comply with the injunction.””

John has the duty to render account of his management to the
mandator.’® This duty has two components. The mandatary is required
to inform the mandator of the way in which he is managing the assets.
If John cannot sufficiently account for his management, then Sam can
request the court to appoint an expert to conduct a full audit.””
Furthermore, John will be required to return all assets and profits he
has collected to the legal owner.®” Upon John’s refusal to return the
assets, Sam can seek relief by reclaiming possession of the assets
(restitution).®’ Finally, Sam will also be entitled to damages for the loss
of profit and the costs incurred as a result of terminating the contract.

As aresult, the relief requested by Sam would result in the following:
(a) the judicial declaration could be granted, depending on the weight
given to the allegations; (b) if the contract is declared terminated, then
the injunction would be granted, possibly coupled with a dwangsom or
astreinte; (c) John would be ordered to account for his management and,
upon failure to do so appropriately, a full audit would be ordered; (d) the
restitution claim would be granted; (e) John would be required to pay
damages. The counterclaim would result in the following: (a) the
declaration would not be granted, and (b) no damages would be
awarded.

Alternative 2

A mandatary may act only if he is authorised, and in the way that he is
authorised, under the terms of his mandate. A mandate that is estab-
lished in an unspecified manner and in general terms authorises the
mandatary to administer the assets in a restricted fashion, which does
not include, for example, transferring assets.®” A mandatary needs an

37 Act of 31 January 1980; art. 1385bis to 1385nonies Judiciary Code.
8 Art. 1993 BCC. °° Art. 962 Judiciary Code.

80 Dekkers, Handboek van burgerlijk recht, vol. II, no. 1290, 725.

61 Art. 1370 Judiciary Code.

2 Art. 1988 BCC.
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express and specific mandate to be entitled to alienate some or all of the
assets. In the case of immovable property, a mandate must be in authen-
tic form (i.e. authenticated by a notary) if it is going to be attached to a
notarial deed that will be registered.®” Registration is explained imme-
diately below.

In general, land is sold by concluding a written contract (com-
promis). From that moment, based on the principle of consensual-
ism, there is a valid sale (agreement regarding object and price)
and transfer of ownership (unless a contractual clause stipulates
otherwise). However, in order to invoke such ownership rights
towards bona fide third parties, publicity of the transaction is
required. For that reason, a notarial deed is signed and then
registered at the land registry.* Within four months of the con-
tract,®” the parties usually have a notarial deed drawn up and the
title registered. If A sells land to B, and B has his title registered,
then B may invoke his ownership erga omnes. If B did not register
his title, then he may only invoke his rights against a party with
subjective knowledge of the sale. Supposing that A sells his house
to B on day 1, and to C on day 2, and neither B nor C registers their
title, then B will prevail if he can prove the earlier date of his
contract. What if both B and C registered their title? If B has
registered first, then he will prevail. If C has registered first,
then he will prevail unless B can prove that C had subjective
knowledge of the prior sale to B.°° Registration of the notary
deed does not correct any intrinsic defects in the title. If there is
a defect, complete ownership rights in the land are only acquired
after a period of time. The buyer, who acquired in good faith, on
the basis of a legal and registered title, will be untouchable after a

3 Art. 2 Mortgage Act. It is possible to buy land, by notarial deed, on the basis of a
non-authentic or even oral mandate, but ratification will then be needed. It is not
possible to sell on the basis of such mandate since the party acting for the seller will not
be able to justify his ownership right (see A. Verbeke and ]. Byttebier, ‘Onroerende en
hypothecaire publiciteit’, Rechtskundig Weekblad 1997-1998, 1105-1106, no. 30). Also for
a mortgage to be granted, the mandate must be authentic (art. 76 Mortgage Act),
although this is not necessary for a mortgage to be acquired.

64 Art. 1-2 Mortgage Act.

65 This is the period within which the tax on transfer of ownership must be paid (12.5 per

cent of the price).

For several cases and complications, see e.g. A. Verbeke, Cursus Zekerheden (University of

Antwerp, Faculty of Law, 1998), 152-154 and Verbeke and J. Byttebier, ‘Onroerende en

hypothecaire publiciteit’, 1123-1124, nos. 112-116.

66
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prescription period of ten or twenty years, depending of the loca-
tion of the land.®” The party acting in bad faith, without a legal
title, can claim ownership after a prescription period of thirty
years.®®

John has an express mandate, namely ‘to buy and sell any kind of
asset’. If John is planning to sell an asset at a price that Sam considers
too low and John has knowledge of Sam’s objection, then it is an act of
bad faith for John to proceed with the transfer. By selling Blackacre,
John has violated his contractual duties and can be liable to Sam for
damages.

In this case, John is acting for the owner, Sam, on the basis of an
express mandate. As such, Elinor could assume that the purchase is in
order. However, Elinor has subjective knowledge of the fact that John
has no mandate to sell under these conditions; therefore, she knows
that she is not acquiring from the owner (since John is not validly
representing the owner). Sam is entitled to sue John and Elinor and
demand that the contract for the sale of Blackacre be declared null and
void. According to the general rule that every mandate is revocable, Sam
would argue that John had no authority to sell Blackacre and that Elinor
was an accomplice by deliberately proceeding with the transaction. Sam
could then demand restitution of Blackacre from Elinor on the basis
that the title is void and property was not transferred. Sam would be
required to repay the purchase price to Elinor. However, this would not
prevent Sam from demanding indemnification from John and Elinor for
any damages he incurred that were not compensated by the restitution
of Blackacre.

In the event that the sale was concluded between John and Elinor, and
a notary deed drawn up and then registered at the land registry, Sam
would be required to register his claim in the margin of the land register
in order to protect his rights against third parties.®” Ideally this should
be done as soon as the notary deed between John and Elinor was drawn
up, even before it was registered.”” The notation in the land register
should also mention any court judgment regarding his claim. Since the
registration of a title does not cure any defects in the title, third parties
should know that a registered title is under attack, and they should be
informed about the result of the attack.

7 Art.2265BCC. ©® Art. 2262 BCC.
9 Art. 3 Mortgage Act.
70 Court of Cassation, 6 September 1991, Rechtskundig Weekblad 1991-1992, 610.
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Alternative 3

As a mandatary, John should act according to his mandate and, in
principle, perform Sam’s instructions.”’ As a professional, John has a
duty to inform and counsel. If Sam’s request is absurd, then John has the
duty to inform Sam in this regard and to try to convince him to change
his mind. If Sam nonetheless insists, then John may be required to
resign, depending on the absurdity of the request.

If Sam’s instructions are sound, then John must act accordingly. If he
does not accept Sam’s requests, then he should inform Sam and resign
by cancelling the mandate. If he does not do so, and Blackacre turns out
to be a good investment, then John can be liable for the loss of profit
incurred by Sam due to his refusal to buy Blackacre.

DENMARK

In Danish law, the relationship between Sam and John is governed by
the rules on agency in chapter II of the 1917 Contracts Act, and by the
general principles of Danish contract law. The rules of the Commission
Act (Consolidation Act No. 636 of 15 September 1986) apply if John buys
and sells the assets covered by the agreement in his own name. The Act
regulates the activities of commission agents, defined as agents who
undertake the task of selling or buying goods or securities for the
account of others, but in their own name. It is assumed, however, that
John buys and sells assets in Sam’s name and consequently the
Commission Act will not apply to their relationship.

If the agreement covers security investments (stocks, bonds, futures,
options, swaps, negotiable mortgage deeds, etc.), then the Securities
Trading Act (Consolidation Act No. 168 of 14 March 2001) must be taken
into consideration. The Act deals with commercial securities trading
and the provision of investment services concerning securities and
portfolio management. Aside from banks, mortgage-credit institutions,
the National Bank of Denmark and the Finance Department, only
‘stockbroker companies’ (fondsbarsmaglerselskaber) are entitled to carry
on the activities governed by the Act.

According to the Stockbroker Companies Act (Consolidation Act No.
732 of 17 August 2001), a stockbroker company must be a limited
liability company (aktieselskab or A/S) with a minimum share capital of

71 Art. 1991 BCC.
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€300,000. Stockbroker companies are subject to the supervision of the
Danish Financial Supervisory Authority. Natural persons cannot be
registered as stockbroker companies. However, according to Statutory
Order No. 721 of 31 July 1996, investment services concerning securities
may be carried out by legal or natural persons performing occasional
investment services in connection with their profession, provided that
statutory rules or ethical codes apply to them (e.g. lawyers).

Section 6(1) of the Securities Trading Act provides that a security
trader is under the obligation to (a) secure the customers’ property
rights to the securities, (b) ensure that money paid by a customer to
the trader is properly secured, and (c) organise the securities trading
business in such a way as to reduce the risk of conflicts of interest
arising between the customers, and between customers and traders.
Section 6(2) of the Act provides that a securities trader shall not enter
into commitments concerning securities without the consent of the
customer.

The trader may keep securities owned by customers in a joint deposit,
provided that the trader registers the ownership to the securities (s. 6(3)).
In the event of the insolvency of the securities trader, the customer may
take registered securities belonging to him out of the joint deposit and
his claim thereto would have priority over the claims of the general
creditors.”” In the event of the insolvency of a stockbroker company, the
Danish Guarantee Fund for Contributors and Investors covers registered
money contributions paid to the company by an investor up to a max-
imum amount of DKK 300,000 (approximately €40,000). Furthermore,
the Fund covers losses sustained by an investor in the event that the
company is unable to return to the investor securities owned by him, up
to an amount of €20,000.

The Securities Trading Act and the Stockbroker Companies Act con-
tain rules implementing specific EU legislation on investment services
in the securities field, including Council Directive 93/6/EEC of 15 March
1993 on the capital adequacy of investment firms and credit institu-
tions, and Council Directive 93/22/EEC of 10 May 1993 on investment
services in the securities field.

It follows from the above-mentioned legislation that if John and Sam
intend that John shall have the power to use Sam’s money for buying
and selling securities, then either John must be a limited liability com-
pany registered as a stockbroker company, or John must himself be a

72 Cf.s. 6(4) of the Act.
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lawyer or belong to another profession regulated by statutory rules or
ethical codes. In the following, it will be assumed that it is not the
intention of the parties that the agreement shall cover securities.

The agreement between John and Sam is irrevocable for five years.
The Danish Contracts Act of 1917 contains several provisions on revoca-
tion of authority. The Act does not, however, expressly prohibit irrevoc-
able authority, and Danish legal theory generally recognises that it is
possible for a principal to grant his agent irrevocable authority.
Therefore, Sam is not entitled to terminate the agreement within the
five-year period. However, according to general principles of Danish
contract law, a party to a contract may be released from all or some of
his obligations under the contract if the original conditions for entering
into the contract are no longer present and it would therefore be
unreasonable to maintain that the contract is binding in its entirety.
Furthermore, the General Clause in s. 36 of the Contracts Act may apply.
According to this provision, a contract may be amended or set aside, in
whole or in part, if its enforcement would be unreasonable or contrary
to principles of fair conduct, given the circumstances at the time of
conclusion of the agreement, the contents of the agreement, and later
developments.

Alternative 1

The newspaper accounts linking John with the trafficking of stolen art
are clearly of such a nature as to create a general mistrust against him in
business affairs. Whether or not the allegations are true, there is a high
possibility that this will adversely affect his future business activities,
and thereby also the interests of Sam if the agreement between them
were to continue to exist for three more years. Under these circum-
stances, Danish law will most likely allow Sam to revoke the authority
and terminate the agreement ex nunc, in spite of the irrevocability
clause. John must, however, be remunerated for services rendered
until the time of termination of the agreement, since the contract can
only be terminated ex nunc, and not ex tunc.

Under s. 16 of the Contracts Act, an authority embodied in a written
document, which is given to an agent to be held and exhibited by him to
third parties, is revocable by the principal’s withdrawing the document,
or having it destroyed. The agent is under an obligation to return the
document at the request of the principal. The agreement between Sam
and John, however, was not created with the intention of exhibiting it to
a third party. The authority may therefore, according to s. 18 of the
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Contracts Act, be revoked simply by notification from Sam to John to
the effect that it is no longer in force.

Since John refuses to recognise the revocation of authority, Sam can
seek a judicial declaration recognising the revocation of authority and
the termination of the agreement. Furthermore, in accordance with the
rules of the Administration of Justice Act, Sam can obtain a preliminary
injunction preventing John from entering into any further transactions
on Sam’s behalf. The injunction must be followed by a lawsuit (action
for a declaration) within two weeks.

When the authority granting John full investment powers over the
capital value of €2,000,000 is revoked and the agreement terminated,
Sam will automatically be entitled to claim restitution of the remaining
amount, and of other assets belonging to him that are in John’s posses-
sion. In addition, he will probably be entitled to a complete audit of the
transactions made by John.

If an agent has had his authority revoked and performs a legal act
with a party who can be presumed to be unaware of the revocation, then
it follows from s. 19 of the Contracts Act that the principal is under the
obligation, whenever possible, to inform this party that the authority
has been revoked. This obligation, however, only arises in cases where
the principal has special reasons to fear that the agent has acted illeg-
ally. If the principal omits to do so, then provided the third party was in
good faith, the principal may not plead the revocation of the agent’s
authority against this third party. In this event, however, the principal
will be able to claim damages from the agent according to the general
rules on damages in Danish law, provided that he has suffered a loss.

Alternative 2

Section 20 of the Contracts Act indicates that an act performed by an
agent without authority shall not be binding upon the principal, pro-
vided that the third party had or should have had knowledge of this fact.
Therefore, under normal circumstances, Sam would be able to recover
Blackacre from Elinor since Elinor was notified, before the sale was
concluded, that the authority granted to John was revoked.

On the other hand, it could be argued that the irrevocability clause
also covers each specific transaction made by John, and thereby
excludes Sam’s power to revoke the authority in this specific case. If
the agreement was intended to operate in this manner, then it would
most likely be deemed unreasonable and consequently set aside under
Danish law. Therefore, Sam would be able to revoke the authority to sell
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Blackacre. Finally, John may be entitled to seek remuneration for his
wasted efforts.

Alternative 3

John’s refusal to follow Sam’s instructions constitutes a breach of con-
tract unless the provisions of the contract indicate otherwise. Under
these circumstances it seems unreasonable that Sam shall be bound by
the agreement. Therefore, Sam must be entitled to terminate the agree-
ment, if he so wishes, in spite of the irrevocability clause. If John’s
refusal to buy Blackacre was based upon a well-founded professional
judgement, then Sam cannot claim loss of profit from John if it later
turns out that Blackacre would indeed have been a good investment and
would have made Sam a profit.

Encranp”®

Since John carries on the business of a professional investment manager,
his business falls within the regulatory net of the Financial Services and
Markets Act 2000 (FSMA),”* and he must be approved as a ‘fit and proper
person’ by the regulator.”” Authorisation can be obtained not only by
corporations but also by partnerships, other unincorporated associa-
tions, and by individuals.”® It is assumed that John is duly authorised.
The legal institution by which the arrangement will be understood
depends partly on the investments to be made. In the case of investment
securities, it is increasingly uncommon for investors to take possession
of security certificates, whether for registered or bearer certificates.
Rather, the certificates are immobilised in a depository with a custo-
dian, and investment firms have accounts with the custodian which
reflect the amount of each kind of security held by the custodian for
each investment firm. In such a case, the registered holder may not

73 In this volume, references to ‘England’ and ‘English law’ refer to England and Wales

and the law of England and Wales.

This Act, which replaced the Financial Services Act 1986 and consolidated other

legislation, received Royal Assent on 14 June 2000 and came fully into force on

1 December 2001.

There used to be multiple regulators for different financial sectors, but on 1 December

2001 the Financial Services Authority (FSA) became the single regulator for financial

services in the UK. More detail is provided in the answer to Case 9.

76 FSMA, s. 40(1). The standards to be applied are set out in Schedule 6 to the FSMA and
implemented in detail by the part of the FSA Handbook called The Fit and Proper Test
for Approved Persons, or FIT, which is available on their website, www.fsa.gov.uk.
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be the investor but rather the investment firm or custodian.”” The
legal analysis of such ‘indirect holding’ or ‘custodian’ systems is a
matter of some difficulty,”® and it has been suggested by some that
where such a system is in place, an investor can only have personal
rights against his investment manager, and cannot truly hold the
securities in question.”” What little case law exists, however, sug-
gests that the courts will interpret such a structure as one in which
the investor is the beneficiary of a trust.*’ Similarly, it would be
normal for an investment manager to hold clients’ money (such as
the initial €2,000,000 deposited by Sam) in a ‘client account’, which
is a bank account held in trust for clients.

In the trust, property is transferred from a ‘settlor’ (called a ‘testator’
if the trust is testamentary) to a ‘trustee’, who holds the property for the
benefit of the ‘beneficiary’. In this case, the assets would be transferred
to John (trustee) who would hold them in trust for Sam (who is both
settlor and beneficiary).

However, if (perhaps in the case of uncertificated securities) the
investments are held with title in the name of Sam, then the relation-
ship would be understood as one of agency. The agreement would be
understood as giving John the authority to deal with the relevant assets
of Sam. Even money could be held in a bank account in Sam’s name,
with John holding a power of attorney to deal with the account.®’ The

77 In the case of company shares, in English law the certificate is not considered an asset
(it is not a negotiable instrument); it is only some evidence as to who is the registered
shareholder (Harrold v. Plenty [1901] 2 Ch. 314; Stubbs v. Slater [1910] 1 Ch. 632 (CA); the
common law of North America differs on this point). Because the certificates are not so
important, immobilisation is less relevant, especially since there is a strong movement
towards the elimination of the certificate (see Companies Act 1989, s. 207, and the
Uncertificated Securities Regulations 2001 thereunder (SI 2001/3755, as amended by SI
2003/1633)). This permits fully electronic transfer and settlement, and also makes it
more practicable for the individual investor to be the registered shareholder.
See Alberta Law Reform Institute, Report No. 67, Transfers of Investment Securities
(Edmonton: Queen’s Printer, 1993); A. W. Beaves, ‘Global Custody: A Tentative Analysis
of Property and Contract’, in N. Palmer and E. McKendrick, eds., Interests in Goods, 2nd
edn (London: Lloyd’s of London Press, 1998); A. O. Austen-Peters, Custody of Investments:
Law and Practice (Oxford: Oxford University Press, 2000); ]. Benjamin, Interests in Securities
(Oxford: Oxford University Press, 2000).
7% R.M. Goode, ‘Ownership and Obligation in Commercial Transactions’ (1987) 103 LQR
433, 451-453.
80 Re Harvard Securities Ltd (in Liquidation) [1997] 2 BCLC 369, [1998] BCC 567; Re CA Pacific
Finance Ltd [1999] 2 HKC 632, [2000] 1 BCLC 494 (HK Court of First Instance).
A power of attorney is a written document which evidences the grant of authority to an
agent.
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difficulty that this may present is that third parties (the bank, or a
transferee) would need to be satisfied in each case of Sam’s authority.
This would not be a concern with investment securities, because it is
traditional for stockbrokers to make contracts on behalf of customers,
but it might be more of a problem with other investments, such as
immovables or valuable art objects. In this case, it would be more
convenient for title to be held in John’s name, and the arrangement
would be understood as a trust. It should also be noticed that if a power
of attorney is to confer the power to enter into transactions that must be
entered into by deed (such as the transfer of legal interests in land), then
the power itself must be in the form of a deed.®” A deed can be executed
privately (there is no requirement to execute it before a notary), but
there are requirements as to form.*”

Finally, it should be stressed that agency and trust are not inconsis-
tent. If there is an agency relationship between the parties, and property
has been transferred from principal to agent, the parties’ intentions will
determine whether the agent owes merely a personal obligation to
account for the value transferred, or whether by contrast the agent is
to hold the property as a trustee for the principal (who is therefore also a
beneficiary).**

Alternative 1

It should be said initially that the five-year irrevocable term would be
most unusual in practice. Investment advice and management must be
conducted according to broad principles issued by the Financial
Services Authority.®” These principles are probably inconsistent with
such an arrangement.*°

82 Berkeley v. Hardy (1826) 5 B & C 355, 108 ER 132.

83 Law of Property (Miscellaneous Provisions) Act 1989, s. 1. Unlike in many other

common law jurisdictions, a seal is no longer required in England. However the

signature must be witnessed.

The classical case, Henry v. Hommond [1913] 2 KB 515, is still referred to today: Box v.

Barclays Bank [1998] Lloyd’s Rep. Banking 185.

85 See FSMA, s. 64. The current version of the Principles, which the FSA calls PRIN, is
available as part of the FSA Handbook on their website, www.fsa.gov.uk. These
principles were formerly called the ‘ten commandments’ but there are now eleven, the
eleventh commandment being a requirement to co-operate with the regulatory
authority.

86 Principle 1: ‘A firm must conduct its business with integrity.’ Principle 6: ‘A firm must
pay due regard to the interests of its customers and treat them fairly.” Note however

84



126 CASE 1. POWERS OF THE MANAGER

In any event, whether the arrangement is understood as an agency
relationship or a trust, it will be determinable by Sam despite the
agreement to the contrary. Authority given to an agent over one’s
property is revocable even if the terms of the power of attorney suggest
that it is irrevocable.?” As for the trust, it can always be terminated
according to its terms. Usually an investment management trust would
be determinable at the request of the client. It would be a ‘bare trust’
under which the trustee must follow the directions of the beneficiary.
Even in the case at hand, with the five-year irrevocable term, there are
two possible solutions for Sam. He could either seek to terminate the
trust contrary to its terms, or seek to have John removed as trustee.

In the English tradition, while a trust can be seen as an institution
which facilitates a settlor’s intentions as to his property, the trust once
established is understood as existing for the benefit of the beneficiaries,
and the settlor’s desires cease to be a consideration. Hence the rule in
Saunders v.Vautier®® provides that a trust may be terminated if the ben-
eficiary is of full age and full legal capacity and his entitlement is
unconditional.*” He may then demand the trust property and the trus-
tee must comply, even if this is contrary to the terms of the trust. The
involvement of the court is not necessary. Where there is more than one
beneficiary, they must all agree to termination and must all be of full
age and full legal capacity. In this case, it appears that Sam would be
able to take advantage of this principle. There is no one else who stands
to benefit from the trust, so (as long as he is of full age and full legal

that the Principles are not understood to have ‘direct effect’ in private law (see PRIN
3.4.4 and Schedule 5 to the Principles for Business).

Authority is clearly irrevocable when it is given as a kind of security: F. M. B. Reynolds
and M. Graziadei, Bowstead and Reynolds on Agency, 17th edn (London: Sweet & Maxwell,
2001), art. 120; Powers of Attorney Act 1971, s. 4. The loss of John’s future commission
will not activate this principle, although the principle might be operative if John had
exposed himself to liabilities in managing the assets. Otherwise, a power of attorney is
notirrevocable even if the parties say that it is: T. M. Aldridge, Powers of Attorney, 9th edn
(London: Sweet & Maxwell, 2000), 62-63.

88 (1841) 4 Beav. 115, 49 ER 282, affirmed (1841) Cr. & Ph. 240, 41 ER 482. The position in
the United States is different: in most states, a trust may only be terminated if no
material purpose of the settlor remains to be carried out. Most of the Commonwealth
follows the English rule, though two Canadian provinces (Alberta and Manitoba) have
enacted statutes which require judicial approval for a trust to be terminated otherwise
than according to its terms.

His entitlement is not unconditional in this sense if (a) it is contingent on the happening
of an uncertain event, e.g. he must qualify as a lawyer or survive some other person;
(b) it is defeasible by some other event or interest, e.g. the exercise by the trustee of a
power of appointment over the property in question.
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capacity) the view is taken that the trust exists solely for his benefit and
he may choose to terminate it. Looking at the relief requested by Sam:

(a)
(b)

A judicial declaration that the relationship is terminated, and
a remedy enjoining John from entering into any further
transaction related to the assets. Declarations and injunctions are
discretionary remedies. It used to be the case that declarations
were granted only very sparingly, the courts not wanting to be in
the position of acting as legal advisors. This has now changed,
and so long as there is a real dispute, the court will grant a
declaration.”® The injunction seems to be superfluous, but if it was
sought as an interim injunction it might well be granted, if the
court concluded that otherwise Sam might suffer irreparable harm.
A full audit. Trustees and agents are always obliged to account
for their trusteeship or agency; they can be made to do so
without any allegation of breach of trust or other unlawful act.
Summary procedures are available to compel accounting.””
Restituton of the managed assets. The assets would be ordered
to be transferred to Sam.

Damages. Any loss caused by any breach of trust would be
recoverable.”” That would include the cost of opportunities lost
to Sam through John’s refusal to transfer the assets when
demanded. John’s failure to comply with any order made against
him (including an interlocutory injunction) is punishable as
contempt of court at the motion of Sam. This can resultin a fine or
sequestration of assets; that is, the court’s taking control of the
defendant’s assets until the contempt is purged. In the case of an
individual, contempt can also lead to imprisonment.

As for John’s requests, (a) a declaration that he still enjoys full mana-
ging powers until the end of the five-year term: this declaration would
be denied; (b) damages: no damages would be recoverable except for his
remuneration as agreed, up to the end of the trust, as provided by the
trust terms. It is possible that John might establish that alongside

90 p.B.H. Birks, ed., English Private Law (Oxford, 2000), para. 18.245.

9! J. Mowbray et al., Lewin on Trusts, 17th edn (London, 2000), 626-634, 1188.

92 In general, any loss caused by a breach of trust is recoverable. Note however s. 61 of the
Trustee Act 1925, by which a trustee in breach may be excused from liability if he has
acted honestly and reasonably, and ought fairly to be excused. There is not much case
law interpreting this provision, but what exists suggests that a professional trustee is
less likely to be excused: Re Rosenthal [1972] 1 WLR 1273.
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the trust, there was a contract providing for the creation of the trust and
the other incidents of the relationship. In this case, he might (if he
himself had not breached the contract) obtain contractual damages
for his loss of future earnings. Whether he had breached the contract
would be resolved by an enquiry into its terms, but this would include
implied terms. If the relationship is one involving trust and confidence
(as this one does), there may well be an implied term that the manager
shall not conduct his business in such a way as will destroy the trust and
confidence between the parties. In Malik v. Bank of Credit and Commerce
International SA,”” the House of Lords allowed a former employee to
claim ‘stigma damages’ suffered when the employer breached an
implied term that it would not ‘conduct itself in a manner likely to
destroy or seriously damage the relationship of confidence and trust
between employer and employee’. The parties had agreed that the
employment contract contained such an implied term. It would seem
natural that the contract between John and Sam would also contain
such a term. If the allegations were unfounded, John of course might
argue that he had not breached this implied term. The resolution of this
issue would turn on a factual enquiry.

The other possibility for Sam would be to seek to have John replaced
as trustee. The terms of the trust may provide for this, and if so there
will be a power to appoint a new trustee.”* The court also has an
inherent power to remove a trustee who is violating his duties, and
may then appoint a new trustee.”” Perhaps most significantly, if Sam is
of full age and capacity, he can also use a statutory power to direct John
to retire as trustee and to appoint a new trustee.”® This leads to a
different situation: the trust continues on the same terms, but with a
new trustee. The relief granted would be altered accordingly.

Alternative 2

Generally speaking, the beneficiary of a trust cannot direct the trustee
in the exercise of the trustee’s duties, and in fact it would be a breach of
trust for a trustee to take directions from a beneficiary.”” This is a default

9% [1998] AC 20.

94 Whether or not the terms of the trust provide for appointment, there is a statutory
power of appointment in s. 36 of the Trustee Act 1925.

9 Trustee Act 1925, s. 41.

96 Trusts of Land and Appointment of Trustees Act 1996, s. 19.

97 Re Brockbank [1948] Ch. 206, [1948] 1 All ER 287 (trustees may not be directed to exercise a
power to appoint new trustees); Stephenson (Inspector of Taxes) v. Barclays Bank Trust Co. Ltd
[1975] 1 WLR 882, [1975] 1 All ER 625 (trustees may not be directed as to investment).
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rule, not a mandatory rule, and can be overridden by the terms of the trust.
One example where it is overridden is the ‘bare trust’, that is a trust in
which the trustee’s only duty is to hold the trust property to the direction
of the beneficiary.”® Such a trustee is called a ‘nominee’ in some contexts,
and this type of trust is usually used to achieve some goal of convenience
that dictates that title should be in the trustee. For example, a group of
joint venturers may want title in the name of one of them to make it easier
to deal with the property, or an investor may want title to investments in
another person while the investor is out of the country.

So in the first place, the solution to this question is provided by the
terms of the trust. Even if the terms of the trust do not permit Sam to
direct John, some exceptions can be noted. One is the ability to collapse
the trust under Saunders v. Vautier, discussed above. Moreover, under the
Trusts of Land and Appointment of Trustees Act 1996, John, as the trustee
of a trust of land, has certain duties if Sam is of full age and capacity. In
exercising his power to sell the land, John must ‘have regard to the rights
of” Sam.”” That probably does not add much to his general duties as a
trustee.'*’ If Sam were entitled to possession of the land, then John must
also consult Sam and give effect to his wishes, ‘so far as consistent with
the general interest of the trust’.'?" Thus if Sam were entitled to posses-
sion he would be able to tell John not to sell. Assuming that Blackacre is
an investment and Sam is not entitled to possession, this does not apply.
As long as John is acting properly, the sale is one that Sam cannot stop,
unless he terminates the trust under Saunders v. Vautier.'**

Mowbray et al., Lewin on Trusts, 12-13.

Section 6(5).

See G. Ferris and G. Battersby, ‘The General Principles of Overreaching and the Modern
Legislative Reforms 1996-2002’ (2003) 119 LQR 94, 100-102.

101 Section 11(1).

Saunders v. Vautier operates ‘all or nothing’ in the sense that while Sam can terminate
the trust completely, or leave it as it is, he cannot interfere with its operation without
collapsing it: Stephenson (Inspector of Taxes) v. Barclays Bank Trust Co. Ltd [1975] 1 WLR 882,
[1975] 1 All ER 625. Similarly, in Re Brockbank [1948] Ch. 206, [1948] 1 All ER 287, it was
held that even fully capacitated beneficiaries who are in a position to collapse the trust
cannot dictate to the trustees how they should exercise their discretions. (The law has
been changed by legislation in relation to the discretionary power which was in issue
in that case, namely a power to appoint new trustees (Trusts of Land and Appointment
of Trustees Act 1996, s. 19), but the general principle otherwise survives.) One might

think that if Sam has the right to terminate the trust, it follows that he has the right to
vary its terms unilaterally, but this can only work by the termination of the old trust
and the creation of a new one. No one can be compelled to be trustee of an express
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If John is not acting properly the position may be different. If the price
is really too low, then he would be breaching his duties as trustee.
Alternatively, if the trust terms give Sam a power to control dispositions
then again the sale would be improper. Even in this case of an improper
transfer, there is some protection for third parties even if they are aware
of the trust. In other words, the trustee’s power to make an effective
disposition may be wider than his authority to make a disposition
which is lawful as between him and the beneficiary. If a sale of land
that is held in trust meets certain conditions, then the beneficiary’s
interest in the land is said to be ‘overreached’ and extinguished, and
instead the beneficiary has only an interest in the proceeds of sale,
which are held in trust in substitution for the land. This is so in any
case of a lawful sale, but it can sometimes also apply even if the sale is in
breach of trust, and even if the purchaser is aware of the trust. In the
nineteenth century the marketability of land had become restricted by
fears on the part of purchasers that they would be bound by unknown
trust interests.'’” One response was the statutory provisions on over-
reaching which are in the Law of Property Act 1925, ss. 2, 27. These
provisions require that the purchase money be paid to at least two
trustees (or to a trust corporation).'’* Express trusts usually have either

trust against his wish, and it follows that if the existing trustee is not willing to hold
the property on the new trusts, the beneficiary must either leave the existing trust on
foot, or else collapse it and direct the trustee to transfer the property to the trustees of
the new trust.

See C. Harpum, ‘Overreaching, Trustees’ Powers and the Reform of the 1925
Legislation’ [1990] CLJ 277. The fears were in response to the judicial expansion of
‘constructive notice’ of trust interests in land; that is, although a purchaser might not
actually know of a trust interest, he might find after the purchase that a court would
hold that he should have known of it, and therefore was bound by it. Constructive
notice could apply not only to the existence of the trust, but also to the question
whether the trustees were lawfully excercising any power of sale they had over the
trust property. This in turn led to the need for exhaustive and cumbersome enquiries
before land purchases could be securely made, in order to be certain that the trustees
were acting properly. This expansion of constructive notice, and the legislative
response which it generated, appears to be particular to England among the countries
in the common law tradition.

Again, a trust interest can be overreached even if the purchaser was aware of the trust.
The purchaser need not even be in good faith, so long as he is not a donee: this follows
from the statutory definition of ‘purchaser’ which applies for Part I of the Law of
Property Act 1925, found in s. 205(1)(xxi); Part [ includes ss. 2 and 27. ‘Trust
corporation’ is also a defined term in the Act (s. 205(1)(xxviii)); the term does not refer
to any corporation which is a trustee, but by further cross-referencing to rules made
under the Public Trustee Act 1906, it requires (in summary), for companies
incorporated in England, a minimum issued capital of £250,000, of which at least
£100,000 must be paid up; or, that the corporation be a charitable trustee.
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multiple trustees or a corporate trustee. In our case, there is only one
trustee and so Elinor would not be able to rely on this statutory doctrine.
In any event, although the position is not entirely clear, it appears that
the overreaching provisions of this Act only protect the purchaser
where the trustee exercises an existing power of sale in an unauthorised
way; they do not apply where the trustee acts without any power of
sale.'” In our case, we are assuming that the terms of the trust do not
allow a sale of the land by John.'%°

Given that overreaching does not apply, Elinor’s position may differ
depending on whether the land is registered or unregistered.'®” If the
land is unregistered, then before 1996 Elinor’s position would have
been governed by the common law rule, which is that a purchaser of
trust property takes free of any pre-existing beneficial interest if the
purchaser gives value, bona fide and without notice of the pre-existing
interest. This is a defence, and the purchaser must establish each
element of it.'°® The notice may be actual or constructive.'®” In relation
to unregistered land, however, the protection of a purchaser was
improved somewhat by s. 16 of the Trusts of Land and Appointment of

105 See Harpum, ‘Overreaching’, and G. Ferris and G. Battersby, ‘The General Principles of
Overreaching and the Reforms of 1925’ (2002) 118 LQR 270; G. Ferris and G. Battersby,
‘The General Principles of Overreaching and the Modern Legislative Reforms
1996-2002’ (2003) 119 LQR 94.
Even though the Trusts of Land and Appointment of Trustees Act 1996, s. 6(1) indicates
that every trustee of land has a power to sell (although not necessarily an authority to
sell), this is cut down by ss. 6(6) and (8), and s. 8 which allows the terms of the trust to
prevail. See G. Ferris and G. Battersby, ‘The Impact of the Trusts of Land and
Appointment of Trustees Act 1996 on Purchasers of Registered Land’ [1998] Conv. 168;
Ferris and Battersby, ‘General Principles of Overreaching and Reforms 1996-2002’.
The Registered Land Act 1925 created an optional system of land registration. (There
was an older optional system as early as 1862.) It was hoped that by allowing parties to
register land on transfers, the whole country would gradually move over to the
registered land system. There was little uptake, however, and compulsory ‘triggers’ for
registering land were introduced in 1990 and expanded in 1997. The triggers were
further widened by the Land Registration Act 2002, ss. 4-5. To give some examples,
unregistered land must be registered when it is transferred, whether by sale or gift
(inter vivos or on death), when it is first used to secure a loan, and when a long lease
(seven years or more) is granted. Significant amounts of land remain unregistered.The
Land Registration Act 2002, which came into force in 2003, made a number of changes
to the system of land registration. Perhaps the most significant change is that the new
Act paves the way for fully electronic land transfers.
108 Re Nisbet and Potts’ Contract [1906] 1 Ch. 386 (CA).
109" As mentioned above, the impetus for the legislative introduction of the doctrine of
overreaching was that, in relation to land, the doctrine of constructive notice had been
greatly expanded by judicial decisions.
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Trustees Act 1996, which will protect a purchaser so long as he lacked
actual notice; in other words, liability for constructive notice is
excluded. Here, since Elinor has actual notice, she would not be able
to rely on either version of this doctrine. So if the sale was improper,
Sam could recover Blackacre. In fact he would be able to get a declara-
tion that Elinor held it in trust for him: since Elinor did not buy the land
bona fide, for value and without notice of Sam’s trust interest, she would
be bound by the pre-existing trust. Elinor would be able to recover the
purchase price from Sam. If Elinor no longer had Blackacre, it would be
impossible to demand the land from her. The only way to make her
liable would be for a kind of wrongdoing, which is commonly called
‘knowing receipt of trust property’.'? Under this doctrine, a recipient
of property transferred in breach of trust commits a wrong against the
beneficiary if the recipient knew or ought to have known that the
transfer was in breach of trust.''" Elinor therefore could be made per-
sonally liable to Sam to repay the value of Blackacre, unless she took
reasonable steps to determine that the sale was proper.

If the land is registered, the common law doctrine of bona fide pur-
chase for value without notice does not apply; nor does s. 16 of the
Trusts of Land and Appointment of Trustees Act 1996, because that
section applies only to unregistered land.''”* There was some question
whether there existed an indefensible difference between the two sys-
tems, regarding the protection of third parties.'’® However, this has

110 See e.g. Bank of Credit and Commerce International (Overseas) Ltd v. Akindele [2001] Ch. 437,
[2000] 3 WLR 1423, [2000] 4 All ER 221 (CA). There is a related kind of wrongdoing,
which does not depend on receipt of trust property, usually called ‘dishonest
assistance in a breach of trust’: see Royal Brunei Airlines Sdn Bhd v. Tan [1995] 2 AC 378
(PC, Brunei). Both of these liabilities are commonly deployed in cases of international
fraud; they are the main private law weapons against money laundering. See e.g. Agip
(Africa) Ltd v. Jackson [1991] Ch. 547 (CA).

There has been a great deal of argument about how to formulate the mental element
which is necessary in order to make the defendant liable. Some cases have effectively
required dishonesty; others, only carelessness; and some academic commentators have
even suggested that liability should be strict. For discussion, see S. Gardner, ‘Knowing
Assistance and Knowing Receipt: Taking Stock’ (1996) 112 LQR 56; L. D. Smith, ‘Unjust
Enrichment, Property and the Structure of Trusts’ (2000) 116 LQR 412. In the Akindele
decision, [2001] Ch. 437, the court tried to cut through all of this by saying that ‘[t|he
recipient’s state of knowledge must be such as to make it unconscionable for him to
retain the benefit of the receipt’. This return to the foundational language of equitable
jurisdiction may lack sufficient certainty for some tastes.

As provided in s. 16(7).

Statutory overreaching arguably only applies to protect a purchaser where the trustees
have a power of sale but exercise it improperly; on this approach, it does not apply to a

11
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been addressed by s. 26 of the Land Registration Act 2002. The crucial
question will be whether or not Sam’s trust interest was recorded in the
land register. Such an interest cannot be registered in the fullest sense,
with the trust beneficiary listed as the registered proprietor of the land,
simply because the trust beneficiary is not the legal owner of the land;
but the trust interest can still be recorded in the register, and this is
generally required in order for a third party purchaser to be bound by
it."'* The interests of a beneficiary under a trust of land are usually
protected by an entry called a ‘restriction’, which prevents any transfer
of the land unless the terms of the restriction are complied with.'"” In
the ordinary case of a trust of land, where there are multiple trustees or
the trustee is a trust corporation, the terms of the restriction will
duplicate the rules about overreaching: that is, the restriction will say
that the land may not be transferred unless the purchase price is paid to
more than one person (or a trust corporation).'® The effect is that the
only transfers which the Registrar will allow are ones which, by the
statutory rules on overreaching, will eliminate the beneficiary’s interest
in the land, and give the purchaser a clear title. This does not prevent a
transfer in breach of trust, but such a transfer is less likely to occur
because of the requirement of two trustees or a trust corporation.

In our case, the statutory conditions for overreaching cannot be
satisfied because there is only one trustee who is a natural person. In
such a case, Elinor has less protection. If the transfer is in breach of

case in which the trustees lack any power of sale, a situation which the Trusts of Land
and Appointment of Trustees Act 1996 permits (ss. 6(6), 8). In such a case, it was argued
that there was no protection for a purchaser of the land, even one who gave value in
good faith to multiple trustees: see Ferris and Battersby, ‘Impact of the Trusts of Land
and Appointment of Trustees Act 1996’. The overreaching rules did not apply in the
absence of the power of sale, the common law rules regarding bona fide purchase
without notice do not apply to registered land, and s. 16 of the Trusts of Land and
Appointment of Trustees Act 1996 also does not apply to registered land.
Until 2003 such interests were called ‘minor interests’, but this terminology has been
abandoned in the Land Registration Act 2002.
The other way to protect interests which are not registrable is through a ‘notice’: Land
Registration Act 2002, ss. 32-39. There may be ‘unilateral notices’, which take the
place of ‘cautions’ which could be entered before the Land Registration Act 2002 came
into force in 2003.
116 See R.E. Megarry and W. Wade, Law of Real Property, 6th edn by C. Harpum (London:
Sweet & Maxwell, 2000), at 258-259; Land Registration Act 2002, ss. 40-47. Note that
s. 42(1)(b) empowers the Registrar himself to enter a restriction in relation to a trust
interest, without the involvement of the parties; s. 44 requires that whenever two or
more persons are registered owners of land, a restriction must be entered to ensure
that overreaching will occur on a disposition of the land.
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trust, Elinor will take the land free of the trust interest only if the trust
interest is not recorded in the land register. Again, it is possible to record
the trust by a restriction. In fact, where (unusually) there is a single
trustee who is a natural person, a restriction should have been entered
in the land registry by John, to protect Sam’s interest. In the case of a trust
ofland where the conditions for overreaching cannot be satisfied (such as
the case of a single trustee who is a natural person), the proprietor of the
land (the trustee) is obliged to enter a restriction.''” The restriction to be
entered is one which forbids any disposition of the land by a sole pro-
prietor, unless it is a trust corporation, or unless the transfer is made
under an order of the court."'® This would mean that the transfer to
Elinor could not proceed without a court order. Trust beneficiaries have
standing to apply for the entry of a restriction where there is a single
trustee.’'” Some interests are protected even if they are not registered or
recorded in the register, but none of these applies in our case unless Sam
is in ‘actual occupation’ of Blackacre at the time of sale.'*’

Since Blackacre is land, the rules about movables are not directly
relevant, but for completeness it should be noted that the statutory
rules regarding overreaching have no application to movables sold in
breach of trust.'*' Instead, the common law doctrine of bona fide pur-
chase for value without notice applies. That is, a purchaser of trust
property takes free of any pre-existing beneficial interest if the pur-
chaser gives value, bona fide and without notice of the pre-existing

117 Land Registration Rules 2003 (SI 1417/2003), IT. 94(1)-(2); in particular, under r. 94(2)
John should have entered this restriction when he applied to have the land registered
in his name.

The Rules require a restriction in Form A, which provides: ‘No disposition by a sole
proprietor of the registered estate (except a trust corporation) under which capital
money arises is to be registered unless authorised by an order of the court.’ This is the
same form which the Registrar is required to enter whenever land is held by more than
one person. The restriction will not be contravened in any case of a disposition by
multiple trustees or a trust corporation; that is, it permits dispositions in those cases
where statutory overreaching occurs.

119 1and Registration Rules 2003, r. 93.

120 See the Land Registration Act 2002, ss. 28-29, and Schedule 3. These interests used to
be called ‘overriding interests’, in opposition to ‘minor interests’.

If the trust property is lawfully sold by the trustee, then the purchaser takes free of the
pre-existing trust interest, and the purchase price received by the trustee of course
becomes trust property. This is viewed by many as the paradigm case of overreaching,
the effect of the statutory provisions regarding land being simply to widen the
doctrine to cover some unlawful dispositions by trustees.

118
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interest.'”* The notice may be actual or constructive; the extent of
constructive notice, however, depends on the context.'** In relation to
land purchases, the courts took the view that careful searching was
reasonable, and therefore a purchaser had constructive notice of any
interest that he would have discovered, had he conducted the usual
thorough searches. On the other hand, in relation to movables, where
there is no established machinery for recording or searching for trust
interests, a purchaser is not required to do so much in order to act
reasonably. This is why statutory overreaching was not necessary for
movables.

Alternative 3

As discussed at the beginning of the answer to Alternative 2, in general
the beneficiary cannot dictate to the trustee. If this transaction, possibly
with others, indicates that John is not acting properly as trustee, then
Sam might seek to have him replaced. Alternatively, he might choose to
terminate the trust, as discussed under Alternative 1. As noted there, it
may be that if John has the right to terminate the trust, it follows that he
has the right to issue instructions to the trustee.

FINLAND

Investment agreements that give the mandatary strong managing
powers such as those given to John are not very common in Finland,
at any rate when the investor is a private person like Sam. First, the
investment objects are normally more clearly defined in the contract of
mandate.'** Secondly, the duration of the mandate is usually not as

122 The rule of bona fide purchase is actually slightly more complex. It only protects those
who acquire a legal (as opposed to equitable) interest in that which has been
purchased. Therefore it does not apply to protect someone who acquires a trust
interest in property already subject to a trust; here the rule is nemo dat quod non habet, so
that the first interest always prevails. See Birks, English Private Law, para. 4.452.

See Gardner, ‘Knowing Assistance and Knowing Receipt’ 60-64.

The mandate means here, in the first place, the agreement between a mandator and a
mandatary. The mandate regulates the relationship between those two. The power of
the mandatary to represent the mandator, i.e. to establish direct legal relationships
between the mandator and third parties, is a different question. If the mandatary has
such power, he or she is regarded as a direct representative. In the opposite case, he or
she is an indrect representative, e.g. komissionsaaja or kommissiondr. The concept of
mandate (toimeksianto or uppdrag) is used in both cases, and also regardless of whether
the mandate is gratuitous or not. See H. Halila and M. Hemmo, Sopimustyypit
(Helsinki: Lakimiesliiton Kustannus, 1996), 152-156 and M. Hemmo, Sopimusoikeus [
(Helsinki: Lakimiesliiton Kustannus, 1997), 315-318.
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long as described in this case. However, in principle, an irrevocable
mandate for five years would be binding inter partes, at least if the
mandator were a professional in the securities business.

If the intention of the parties was that John would buy and sell
securities or derivatives, then the Act on Investment Service
Enterprises of 26 July 1996/579 should be taken into consideration.
This Act is largely based on the Council Directive 93/22/EEC of 10 May
1993, on investment services in the securities field, and Council
Directive 93/6/EEC of 15 March 1993, on the capital adequacy of invest-
ment firms and credit institutions. According to the Act on Investment
Service Enterprises, only a limited company or a credit institution can
acquire the licence that is necessary to offer this kind of service. The Act
does not otherwise regulate the problems discussed in Case 1.

In Finland, there is no specific legislation addressing the rights of a
mandator or a mandatary in the situation described in Case 1. Thus, the
general rules of mandate must be applied. These rules are the same
irrespective of whether a corporation or an individual is acting as the
mandatary. The mandatary can be a direct representative, who is cap-
able of establishing direct legal relationships between the mandator
and third parties, or an indirect representative, who acts in his or her
own name with third parties, but acts for the account of the manda-
tor."*” In Case 1, the latter alternative would be more probable because
it would be impracticable to make the investments in Sam’s name. If
that is true, then John could be called komissionsaaja or kommissiondr and
Sam komissionantaja or kommittent.

Alternative 1

The mandate may be terminated despite the terms of the contract.'*

If the relationship is terminated without due reason, then the

125 As mentioned in the previous note, a typical case of indirect representation is komissio
or kommission. In this case, the mandatary who contracts with a third party has, in
relation to the third party, all the rights and duties deriving from the contract. The
mandator is, in that sense, an outsider with respect to the contract made by the
mandatary. The mandator is, however, bound to the contract in so far as the
mandatary can claim from the mandator the performance of the contract.
Additionally, the mandator is regarded as the owner of personal property acquired by
the mandatary if the latter becomes insolvent. A direct representative is, on the other
hand, an outsider in respect to the contract which he or she creates, through the
mandate, between the mandator and the third party. See Hemmo, Sopimusoikeus I,
315-318.

126 See Halila and Hemmo, Sopimustyypit, 157-159.
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termination is regarded as breach of contract. This would entitle the
mandatary to make a claim for damages; however, the termination is
valid. Sam will be entitled to a judicial declaration terminating the
relationship, although this is not required.

If a plaintiff demonstrates that (a) he has a right to the property in the
defendant’s possession and (b) there is a danger that the defendant will
misappropriate the property, then the court can order the property to
be provisionally seized according to the Procedural Code. According to
the provisions of the Seizure Act of 3 December 1895/37, the court’s
decision is to be implemented by execution officials. The court can also
grant an interim order, under threat of penalty, enjoining the manda-
tary from entering into any further transactions related to the assets.
The court may grant an interim appointment of a curator who will be
responsible for the property.'*”

The mandatary is obliged to render a full account of the period of his
mandate.'”® Consequently, Sam is entitled to a full audit. According to
the Procedural Code, the court can also request any bookkeeping, cor-
respondence or relevant material in John’s possession in the event of a
trial. Moreover, a police investigation could be arranged if there are
sufficient grounds indicating that John was guilty of a crime while
fulfilling his mandate.

As stated above, Sam may terminate John’s mandate despite the terms
of the contract. Thus, he may seek restitution of the managed assets.

Investment service contracts are largely dependent on the confidence
of the mandatary. A factual implication in the international trafficking
of stolen works of art would entitle Sam to make a claim for damages ifa
loss of profit or extra expenses were induced by the premature termina-
tion of the mandate or by John’s behaviour. However, Sam would be
required to substantiate the premature termination and the losses or
expenses caused by John. In other words, the burden of proof would lie
with Sam. The situation becomes more complex if John’s factual invol-
vement in the trafficking of stolen works of art cannot be proven. John’s
poor reputation may have, on its own, resulted in recoverable damages
caused to Sam. However, in this case John could avoid paying damages
by proving that he did not cause the damage purposely or by a careless
act or omission.

127 See E. Havansi, Uusi turvaamistoimilainsddddnto selityksineen (Helsinki: Lakimiesliiton
Kustannus, 1994), 39-81.
128 See the Commerce Code, Ch. 18 s. 1 and Halila and Hemmo, Sopimustyypit, 158.
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John would not be entitled to a declaration that he enjoys full mana-
ging power until the end of the term. The mandator is entitled to
terminate the mandate even if he or she is acting in breach of contract.

The mandatary can claim for damages if the mandator terminated the
contract of agency without sufficient legal grounds, thus inducing eco-
nomic losses or extra expenses for the mandatary. John’s actual impli-
cation in the trafficking of stolen works of art would, however, entitle
Sam to terminate the contract without any legal consequences. Sam
could also terminate the contract without a duty to pay damages even if
he could not prove John’s actual implication. Because John’s question-
able reputation could have gravely impaired his abilities to fulfil the
contract, it constitutes a sufficient reason for Sam to terminate the
contract without a duty to pay damages."*’

Alternative 2

John bought Blackacre as a mandatary, and thus the immovable is, as
between John and Sam, regarded as belonging to the mandator, Sam. As
stated above, Sam, as the mandator, can effectively terminate John’s
mandate at any point. As such, Sam could also deny John the right to sell
Blackacre.

Sam and Elinor’s relationship must be addressed separately. If John
had bought Blackacre acting as a direct representative of Sam, the
answer would be fairly obvious. Sam would be regarded as the owner
of Blackacre and he alone could have registered himself as the owner of
it. Therefore, John could sell the immovable acting only as a mandatary.
Because Sam had, on the other hand, the power to revoke John’s man-
date and his representative capacity, Elinor could not be acting in bona
fide if she purchased Blackacre after she had been informed about Sam’s
negative attitude to the conveyance. Blackacre would, thus, still belong
to Sam, who could take legal action against Elinor.

If John has bought Blackacre acting as an indirect representative, the
answer is a bit more difficult. According to the general rules of the Land
Law Code, the protection of the purchaser against the owner of an
immovable depends on two criteria: (a) whether the seller was

129 If the newspaper article could not be proved to be true and John’s bad reputation could
not be regarded as a sufficient ground for the termination, John could claim for
damages. Because Sam’s duty to pay damages is, according to the law, based on his
negligence, Sam would, however, have the opportunity to exculpate himself. If he had
adequate reasons to believe the newspaper article was true, he would, probably, be
able to avoid paying damages.
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registered as the owner of the immovable and (b) whether the purchaser
has been in bona fide, i.e. whether he or she knew or should have known
that the registered owner was not the true one.'*’ According to these
general rules, it is most likely that the conveyance of Blackacre would not
be legally binding, since Sam indicated to both John and Elinor, before
the contract was concluded, that he did not want the sale to proceed. As a
result, John’s power could be revoked and Elinor would most likely be
found in mala fide.'" Therefore, Elinor would not be entitled to Blackacre
even if John had registered himself as owner of the land.

If John has bought Blackacre in his own name but on Sam’s account,
the general rules of the Land Law Code may, however, not be directly
applicable. These rules are primarily meant for cases where the owner
has acquired the immovable in his or her own name, and not for cases
where he or she is undisclosed or ‘secret’. It is therefore arguable that
these rules do not apply in cases like the one we are facing now. In
particular, even if John had registered himself as the owner of
Blackacre, and even if Elinor was acting in mala fide, the sale may still
be effective. Many scholars believe that the termination of the powers of
an indirect representative is effective against the purchaser of an immo-
vable only if the purchaser has been acting collusively, i.e. in order
purposely to damage the mandator.'*” The Finnish Supreme Court has
not laid down clear precedent concerning this problem. The problem
arises from the conflict between the official land registration system
and secret ownership. Therefore, the rules restricting the protection of
‘secret owners’ of immovables are not to be generalised and applied to
every kind of property. Generally, the purchaser is protected against the
undisclosed mandator or other ‘secret’ owner only if he or she neither
knew nor ought to have known that the seller was not the true owner.

Alternative 3

As the mandator, Sam is allowed to revoke John’s mandate if John
refuses to buy Blackacre. Whether John’s refusal can be regarded as a
breach of contract depends on the interpretation given to the contract.

130 See M. Jokela, L. Kartio and I. Ojanen, Maakaari (Helsinki: Lakimiesliiton Kustannus,
1997), 267-273.

131 A certain answer cannot be given, because it is possible that Elinor had some
reasonable doubts concerning Sam’s rights to Blackacre.

132 See Jokela, Kartio and Ojanen, Maakaari, 267-268 and J. Tepora, L. Kartio, R. Koulu and
J. Wirilander, Kiinteiston kdytto ja luovutus (Helsinki: Lakimiesliiton Kustannus, 1998),
155-159.
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The terms of the contract seem to indicate that John is entitled to make
investments according to his own discretion. Thus, John’s refusal to
make the investment requested by Sam is not regarded as a breach of
contract. On the other hand, the refusal would be regarded as a breach
of contract if the interpretation given to the contract were different. The
latter would entitle Sam to make a claim for damages.

FRANCE

Alternative 1

The management of Sam’s property by John would most likely, in prac-
tice, fall into the category of a disclosed contract of mandate.'”” John as
mandatary (mandataire) will therefore have the power to manage the
property of his mandator (mandant), Sam, in a representative capacity.

The management of a securities portfolio on behalf of third parties is
an investment service.'** It is assumed that John’s principal profes-
sional activity is to offer portfolio management to his clients. John
would therefore need to qualify as an investment enterprise or a quali-
fied credit establishment.'*” In either case, John would be required to
operate his business through a legal person, John Ltd."*°

A contract of mandate may be stipulated to be irrevocable.'*” However,
notwithstanding the fact it is so described,'** a contract of mandate subject
to French law is always revocable.'”” The revocation of an ‘irrevocable’

133 Art. 1984 C. civ. defines a mandate as ‘I’acte par lequel une personne donne a une autre le
pouvoir de faire quelque chose pour le mandant et en son nom’. See also, regarding
management of a portfolio on behalf of a third party, H. de Vauplane and ].-P. Bornet,
Droit des marchés financiers, 3rd edn (Litec, 2001), No. 937: ‘Le contrat de gestion de
portefeuille s’insére dans la famille des contrats de mandat dont le régime est défini par
les articles 1984 et suivants du Code civil.’; M. Storck, ‘Sociétés de gestion de portefeuille’,
J-cl. Banque et crédit, fasc. 2210, No. 4. Adde R. Verdot, ‘Remarques sur le contrat dit “de
gestion de portefeuille”’, in Dix ans de droit de l'entreprise (Litec, 1978), 869 ff.

134 Art. L. 321-1.4 C. mon. et fin.

135 A prior approval from the AMF (Financial Markets Authority) would need to be granted
to obtain these qualifications. See art. L. 532-9 C. mon. et fin.; art. 1 of the Decree
no. 96-880 of 8 October 1996; art. 322-3 ff., GRAMF.

136 Art.L.531-1and L. 531-4 C. mon. et fin. '3’ Req. 7 September 1885, DP 1886. 1. 310.

138 See J. Salle de la Martiniére, ‘Le mandat irrévocable’, RTD civ. 1937. 241; R. Perrot, ‘Le

mandat irrévocable’, in Travaux de I'Assoc. Henri Capitant, (Dalloz, 1959), 451 ff.

An exception to the principle of discretionary revocation of powers is the mandate of

common interest between parties (mandat d’intérét commun) which may be revoked

only if (i) both parties agree, (ii) the terms and conditions of the agreement provided

specifically for this exception, or (iii) a legitimate reason is proved in court. See Civ. 13

May 1885, DP 1885. 1. 350. The mere fact that the agent is a professional or that the
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contract of mandate will give rise to an obligation to compensate the loss
suffered by the mandatary due to the revocation of his powers.

In Case 1, the contract not only stipulates that John Ltd’s powers are
irrevocable, but it also specifies a term. In the past, French courts have
decided that it would be wrong unilaterally to terminate the mandate
relationship prior to the term without providing reasons.'*’ French
courts have authorised the termination of a contract of mandate prior
to its term if the mandatary has not fulfilled his obligations.'*"' As
such, if John Ltd’s implication in the international trafficking of stolen
works of art is supported by sufficient evidence, then it is very likely
that a French court would authorise Sam to revoke John Ltd’s powers
prior to the end of the agreed five-year term.'*” In any event, French
case law has evolved, and the courts now allow revocation of powers
prior to a specific term."** Therefore, Sam will be entitled to obtain a
judicial declaration that the relationship is terminated.

Mandataries are required to justify their accounts when a contract of
mandate is terminated. Sam could request a court to appoint an expert
to perform a full audit of the period. The appointment of such an expert
should be granted once both John Ltd and Sam have presented their
arguments in court,'** and sufficient evidence of potential litigation
has been established.'*” In this case, the latter is satisfied by the evi-
dence of international trafficking in stolen works of art.

Sam is entitled to seek a remedy forbidding John Ltd from entering
into any further transaction related to the assets. In connection with the
above-mentioned actions, Sam could request a judge to prohibit John Ltd
from taking any positive action in relation to the assets. To enforce such
an injunction, Sam could ask the court to coerce John Ltd into complying
with the injunction by coupling it with an astreinte.'*® An astreinte is an

agent receives compensation from the principal is not enough to qualify the mandate
as one of common interest. See Com. 20 January 1971, Bull. civ. IV, No. 20.

140 Soc. 22 June 1977, Bull. civ. V, No. 418.

141 Paris, 8 July 1994, D. 1994 IR 223.

142 See Com. 15 March 1995, Bull. civ. IV, No. 83.

143 Civ. 3¢me, 27 April 1998, D. 1998. 351, comment Atias: ‘Le mandat est librement

révocable méme si sa durée est déterminée’.

The French Court would be the juge des réferes, who renders decisions within a short

time period.

145 See art. 145 NCPC.

146 An astreinte may be imposed by the court even if Sam does not request one, at the
motion of the court itself: see art. 33 of the 9 July 1991 Act.
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arbitrary sum of money that John Ltd would be ordered to pay to Sam if
John Ltd did not comply with the injunction."*’

The astreinte is independent from the notion of damages (which will
repair the loss suffered).'*® The astreinte is not compensatory in nature,
but is merely a method for the enforcement of obligations. Also, an
astreinte is threatening by nature, because the amount to be paid can be
modified by the courts upon failure to perform.'*’

Sam will be entitled to damages if he is able to prove that John Ltd has
harmed or mismanaged Sam’s property, and that, as a result, he has
suffered a loss.'”” The fact that John Ltd is implicated in the international
trafficking of stolen works of art could justify the granting of damages to
compensate Sam for a moral loss. This refers to a loss that does not affect
the patrimony of the person but rather his or her moral interests. The
amount of any such award would be nominal or symbolic; it is not
uncommon for French courts to grant damages amounting to FF1 (or €1).

Sam may, at his own discretion, revoke the relationship with John
Ltd,"”" provided that Sam does not abuse his right, i.e. that Sam does not
revoke the relationship with the sole intention of causing harm to John
Ltd.">” In Case 1, Sam has not abused his right and thus John Ltd’s
counterclaim, that he still enjoys full managing powers until the end
of the five-year period, will fail. For the same reasons, John Ltd’s coun-
terclaim for damages will fail.

147 The astreinte used to be ineffective because the courts reduced it to the actual loss
suffered, which was then given as compensation. See Cass. 1 January 1913, D. 1913.

I. 35; Cass. 7 May 1933, D. 1933. 425, Civ. 2eme, 27 February 1953, S. 1953. 1. 196. The
astreinte was then no more than an anticipated damages award. It was ineffective
because there was no incentive to perform promptly when the amount of an astreinte
was always restricted to the actual loss suffered.

Civ. 1ére, 29 October 1959, D. 1959. 537, comment Holleaux, and see the previous note.
The astreinte mechanism has been criticised due to the fact that it over-compensates
the promisee, who should be awarded only the amount promised, plus an amount of
damages if there has been a loss. It is arguable that the amount of the astreinte should
revert to the French state, i.e. the entity charged with enforcing the public order,
which includes the carrying out of the courts’ orders.

Art. 1991 para. 1 C. civ.: ‘Le mandataire est tenu d’accomplir le mandat tant qu’il en
demeure chargé et répond des dommages et intéréts qui pourraient résulter de son
inexécution’, and Art. 1992 C. civ.: ‘Le mandataire répond non seulement du dol, mais
encore des fautes qu’il commet dans sa gestion. Néanmoins la responsabilité relative
aux fautes est appliquée moins rigoureusement a celui dont le mandat est gratuit qu’a
celui qui recoit un salaire.” Adde Civ. 1ére, 14 June 2000, RD bancaire et financier 2000.
241i, RTD com. 2000. 973, comment Storck.

151 Art. 2004 C. civ.

152 Civ. 1ére, 2 May 1984, Bull civ. I, No. 143.
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It is most likely that Sam and John Ltd’s relationship falls into the
category of a disclosed contract of mandate, but it could also fall into
the category of an undisclosed contract of mandate.'”® Two types of
undisclosed mandate can be considered.'”* The first is the convention de
préte-nom, in which the relationship between the mandator and the
mandatary is undisclosed to third parties. If, for whatever reason, the
‘undisclosed’ contract of mandate is revealed,'”® then third parties deal-
ing with the mandatary may decide either (a) that the mandatary (but
not the mandator) is bound by the agreement, or (b) that the mandator
(but not the mandatary) is bound by the agreement entered into pur-
suant to the undisclosed contract of mandate. The second type of
undisclosed contract of mandate is the contract of commission.'”® The
commission agent (commissionnaire) acts on behalf of a principal (commet-
tant), without disclosing his representative capacity. The commission
agent (but not the principal) will be bound by the agreement entered
into with third parties, which will be enforceable against him.">”

Alternative 2

In light of the fact that both John Ltd and Elinor were duly notified by
Sam that the latter rejected the sale of the land under the present terms,
French courts would construe this notification as constituting a

153 On undisclosed contract of mandate, see M.-L. Izorche, ‘A propos du “mandat sans
représentation” ’, D. 1999. 369.

A third type of undisclosed contract of mandate is the déclaration de command. This type
of undisclosed contract of mandate is, in practice, sometimes used to buy real estate. It
can, however, be used to purchase any other kind of assets. See: A. Bénabent, Les
contrats speciaux, 2nd edn (Montchrestien, 1995), No. 695. The mere existence of a
relationship between the principal (command) and the agent (commande) is disclosed to
third parties; the identity of the principal is, however, not revealed. Once the agent has
entered into agreement with a third party, the agent may, within a specified period,
disclose the name of the principal he was acting for. If the agent makes such a
disclosure in due time, the principal (but not the agent) and the third party will be
bound by the agreement. If the agent does not make such a disclosure, the agent (but
not the principal) and the third party will be bound by the agreement. The déclaration de
command does not exactly fit the aim of John and Sam, due to the fact that the
deéclaration de command may be a tool to buy assets for the account of someone and then
to transfer to this person the property of the assets, but not to manage assets on behalf
of someone else.

Third parties may demonstrate the existence and the terms and conditions of the
undisclosed contract of mandate by any means. See Civ. 3éme, 8 July 1992, Bull. civ. III,
No. 246.

Art. L. 132-1 C. com. Cf. F. Leduc, ‘Réflexions sur la convention de préte-nom,
contribution a I’étude de la représentation imparfaite’, RTD civ. 1999. 283.

157 Com. 18 January 1955, Bull. civ. III, No. 30.
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termination or a revocation of John Ltd’s contract of mandate to sell the
land."”® Elinor will be deemed to be a mala fide purchaser, and therefore
will not have received a valid title that is opposable to (or effective
against) Sam.'”® Sam will, therefore, be entitled to recover Blackacre
from Elinor.

Alternative 3

In principle, John Ltd should perform Sam’s instructions,'®’ provided
that they are precise and obligatory.'®' Some legal scholars believe that
a contract of mandate granted to a professional investment manager of
a portfolio of securities (gestion sous mandat) implies that instructions
given by the mandator to the mandatary do not have to be per-
formed,'®” notwithstanding the basic principle of French mandate
law, which is that instructions from the mandator should be followed
by the mandatary. Case law tends to confirm this opinion.'®” This
mechanism could be characterised as a kind of non-codal fiducia. It can
be argued that this case law should be extended to the management of
all investments, provided that the terms and conditions of the agree-
ment between the mandatary and the mandator grant discretionary
powers to the mandatary to manage the mandator’s assets. On this
view, John Ltd might not have to follow Sam’s instructions, including
the request to purchase Blackacre as an investment. It is uncertain
whether French courts would adopt this opinion.

58 Sam will have the burden of proving that John and Elinor were aware that Sam
cancelled John’s powers to sell the land. See Com. 17 June 1997, Bull. civ. IV, No. 194.

159 See art. 2005 C. civ. in fine.

160 Art. 1991 para. 1 C. civ. Adde P.-H. Antonmattei and J. Raynard, Les contrats spéciaux

(Litec, 1997), No. 452: ‘Le mandataire est d’abord tenu d’exécuter le mandat en

respectant les instructions qui lui ont été données.’

Ph. Pétel, ‘Les obligations du mandataire’, preface of M. Cabrillac (Litec, 1988),

Nos. 50 ff.

See de Vauplane and Bornet, Droit des marches financiers, No. 952; Ch. Gavalda, comment

of Com. 12 July 1971, D. 1972. 153, 155; Storck, ‘Sociétés de gestion de portefeuille’,

Nos. 69 ff; F.]J. Crédot and P. Bouteiller, ‘La responsabilité des banques en matiére de

conservation, de gestion et de placement de valeurs mobiliéres’, Banque 1988. 615, 617.

Cf M. Storck, ‘L’activité de gestion de portefeuille’, RD bancaire et bourse 1990. 191,

No. 39.

163 See Com. 12 July 1971, D. 1972. 153, comment Gavalda; RTD com. 1972. 144, comment
Cabrillac and Rives-Lange; Riom 21 June 1989, D. 1989 IR 319; Gaz. Pal. 31 October-1
November 1990, 12 (the latter case has been described as ‘peu orthodoxe mais
significatif” by M. Grimaldi, in ‘La fiducie: réflexions sur 'institution et sur I’avant-
projet de loi qui la consacre’, Def. 1991 art. 35085, footnote 29).
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If John Ltd does not follow the instructions that are given to him by
Sam, then John Ltd will be liable if Sam suffers a loss due to his lack of
performance. If (a) Sam confirmed his desire to purchase Blackacre
notwithstanding the fact that John Ltd’s opinion was that Blackacre
was not a good investment, and (b) Blackacre turned out to be a good
investment, then Sam could seek damages for the difference between
the profit that the investment in Blackacre would have created and the
profit that arose from other investments that John made.

GERMANY 1%

Under German law the relationship between John and Sam is a contract,
to be analysed and enforced in accordance with the general rules of
contract law. The contract would be a Geschdftsbesorgungsvertrag (con-
tract of mandate by which a person agrees to manage another person’s
business affairs), and there are a number of Civil Code provisions deal-
ing with this type of contract (§§ 675, 663-665, 670, 672-674 BGB). It
should be noted that most of these provisions contain merely ‘default
rules’, and they do not apply if there is proof that the parties either
expressly or impliedly reached a different agreement.

Alternative 1

Itis generally recognised in German law that all agreements intended to
last for some time may be terminated by either party if there exists ‘an
important reason’ for doing so. This rule is laid down in § 626 BGB for
contracts of services and in § 723 BGB for non-trading partnerships, but
is extended by the courts to all contracts of some duration. It is a
mandatory rule, which is therefore applicable in this case despite the
fact that John was granted ‘irrevocable managing powers for a term of
five years’.

In Case 1, John’s implication in the international trafficking of stolen
works of art would surely be held to constitute an ‘important reason’
justifying termination. The only problem in this case is that the news
may be incorrect. This problem has been discussed extensively in rela-
tion to § 626 BGB. It is undisputed that even unproven facts could justify
termination if such facts would constitute an ‘important reason’ if they

164 The German report for Cases 1-7 includes substantial passages of a first, preliminary
draft by Prof. Dr Dr h.c. mult. Hein Ké6tz, who had to withdraw from the project due to
his appointment as a founding dean of the Bucerius Law School, Hamburg. I wish to
express my gratitude.
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were proven. However, mere suspicion without any factual basis is not
sufficient.’®® Also, if Sam wants to terminate the contract on such a
basis, he must use the means available to him in order to shed light on
the affair; this includes hearing out John.'°® The more important a fact
would be if it were proven, the less weight is given to existing doubts.
Relationships of confidence are particularly delicate, and this may
mean that a court is more willing to find an ‘important reason’ for
termination.'®” The allegations made should suffice for termination if
the newspaper they were made in is trustworthy, and if Sam took the
procedural steps mentioned. Accordingly, Sam would be granted a
judicial declaration that the relationship is terminated, and a remedy
enjoining John from entering into any further transaction related to the
assets. The actions Sam could take include an action for declaratory
judgment under § 256 ZivilprozefBordnung (ZPO) (confirming that the
relationship has been terminated) and an action for preliminary injunc-
tion under § 935 ZPO based on the fact that the powers have been
terminated.

Sam can seek a full audit of the previous period according to §§ 666
and 259 BGB, and restitution of the managed assets according to §§ 667
and 260 BGB. A claim for damages will also be available on the basis of
John’s breach of an implied contractual duty to refrain from conduct
endangering the purpose of the agreement. In the case that the news-
paper was mistaken, there would be no breach of contractual duty. The
burden of proof, in this respect, is on Sam. The burden is reversed only
in the event that a breach is proven to result from John’s neglect.

Alternative 2

Elinor acquired title to Blackacre by way of an agreement with John,
whose full and unrestricted ownership in Blackacre would be evidenced
by a corresponding entry in the land register. Elinor knew, however,
that Sam, as Blackacre’s ‘beneficial owner’, was opposed to the sale.
According to § 137 BGB, this fact does not make the transaction auto-
matically void. On this ground, however, it might be argued that (a) the
agreement by which ownership was transferred from John to Elinor was
void as being contrary to the boni mores (§ 138 BGB), or (b) Elinor was

165 See BGH AP § 611 no. 2 Fiirsorgepflicht (employer’s duty of care); BAG EzA no. 5 Verdacht
strafbarer Handlung (suspicion of crime).

166 BAG NZA 1986, 674.

167 BAG AP no. 13 Verdacht strafbarer Handlung (suspicion of crime).
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liable in tort damages to Sam for having deliberately caused him harm
by conduct offending the boni mores (§ 826 BGB). The second allegation
gives a direct claim against Elinor, which would include both monetary
damages and the possibility to ask for restitution. This is the normal
route to be taken, and the case law mostly concerns itself with this line
of arguments.

In legal doctrine, the dominant view is that neither of these argu-
ments would succeed unless there was proof that Elinor and John con-
spired to defraud Sam, or that Elinor induced John to breach his
contract with Sam. Elinor’s conduct, in the latter case, is regarded as a
serious offence to basic notions of decency. According to this view, Sam
would not be entitled to ask for damages or restitution since Case 1 only
indicates that Sam believed the price to be too low. Recently, however, it
has been argued that Sam’s ‘beneficial ownership’ is a vested right since
it is protected in various respects under German law. Also, it has been
argued that Elinor’s right to acquire is a mere chance. There is protec-
tion for vested rights under the German Constitution but not for mere
chances. Under German law the Constitution is the first body of rules to
search when determining the content of boni mores. Therefore, this line
of argument supports the view that a third party informed of the
opposition of a beneficial owner cannot validly acquire title.'®® Case
law from the Supreme Court is pointing in this direction. Whereas the
wording of the decisions seems to indicate that conspiracy is necessary
in order to avoid a transaction, the actual outcome was often
different.'®”

The second line of argument is certainly strengthened whenever the
beneficial ownership is ‘registered’. This holds true for trust accounts,
but not for land titles. In the latter case, registration offices refuse to
specify beneficial ownership. Registration can give the third party
information about the existence of a fiduciary duty. This alone, how-
ever, is not sufficient to infer fraudulent behaviour on behalf of the
third party. There must also be knowledge of the fact that the beneficial
owner was opposed to the specific transaction.

168 See Grundmann, ‘Trust and Treuhand at the End of the 20th Century - Key Problems
and Shift of Interests’, 47 AJCL 401 (1999).

169 In RG JW 1925, 1635 and later in BGHZ 12, 308, 310 and 319 ff. (in a parallel corporate
setting) it was held that a third party informed of the beneficial owner’s opposition
acted fraudulently if he went on with a transaction proposed by the fiduciary
(corresponding to John in our case).
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Alternative 3

John’s failure to follow Sam’s instruction might render him liable in
damages for breach of a contractual duty. Normally under German law,
a person who agrees to manage another person’s business interest must
follow the other person’s instructions. Section 665 BGB is clearly based
on this assumption. John is therefore in breach unless it can be shown
that the agreement conferred on John the exclusive power to manage
Sam’s assets, as he, and he alone, saw fit. Even if it did, there would be
some doubt as to whether it is valid for a person to divest himself
irrevocably of the power to control the management of his affairs. The
problem is normally discussed in cases where somebody has granted
another person an irrevocable power of attorney. According to German
Supreme Court case law, an irrevocable grant of such a power is valid
only if the attorney has a special interest in the transaction to be
executed.'” A normal investment management contract, however, is
entered into for the exclusive interest of the client, not the attorney.
This is true at least for investment decisions (duty of loyalty and care).
Moreover, the attorney could not invoke his interest in his potential
remuneration.’”’

GREECE

The EC Directive 93/22 of 10 May 1993 (Investment Services in the
Securities Field)'’” became domestic regulation in Greece through
L.2396/1996. According to s. 1(g) of the above Act, the management of
a portfolio with financial instruments such as securities, money market
instruments, futures, swaps or options, in the framework of a related
mandate,'”” is an investment service. In Greece, only a corporation can
provide such investment services, which should be a Société Anonyme
(Company Limited by Shares) providing investment services. Companies
providing investment services (EPEY) cannot manage assets other than
financial instruments, such as real estate, precious metals or works of art.
The investment manager of assets other than financial instruments can
be either an individual or a legal entity (other than an EPEY).

170 BGH DNotZ 1972, 229.

171 See s. 86a para. 2 Handelsgesetzbuch, which contains the general principle.
172 ECOJ L141/11.6.1993, 27.

173'5.28§ 1.
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In Greek law, the contract of mandate is the legal institution that
accounts for the relationship between John and Sam (s. 713 CC). Under
this institution, Sam grants John full investment power over the capital of
€2,000,000. The contractual obligation of the mandatary (John) is to
conduct the affairs of the mandator (Sam). The object of the mandate is
the accomplishment of various legal and/or material acts, required for the
management of the assets entrusted to the mandatary. The mandatary
cannot deviate from the limits set in the mandate. However, the latter can
be set in general terms, so that the mandatary holds a discretionary power
to conduct the mandator’s affairs (derived by argument from s. 717 CC).

Alternative 1

The mandator should pay the expenses required for the performance of
the mandate in advance (s. 721 CC). In addition, the mandator should
reimburse the mandatary for any amount spent in order to achieve the
orderly performance of the mandate (s. 722 CC). In Case 1, however, the
annual fee calculated as a percentage of the capital value of the assets
under management does not correspond to the expenses incurred by
the mandatary (John) in order to achieve the performance of the man-
date. In fact, the annual fee represents his remuneration for the invest-
ment management services provided to Sam. According to s. 713 CC, the
mandator is not obliged to provide remuneration to the mandatary.
However, the contracting parties may agree to include a remuneration
clause in the contract. This is common practice, in particular if the
mandatary is a professional.”*

According to Greek law, the contract of mandate is revocable at any
time, and any agreement which precludes or limits the right of revoca-
tion of the mandate is null and void (s. 724 CC). There is, however, an
important exception to these rules: the mandate is not revocable at any
time if it concerns the interests of the mandatary or a third party
(s. 724 CC in fine).'”> Greek courts have recognised the existence of
such an interest, in particular, if remuneration is due to the manda-
tary.'’® The clause prohibiting the revocation of the mandate during the

17% However, see Filios, Law of Obligations, Special Part, 1(1997), 369-370. See also Kornilakis,
The Fiduciary Cession of Claims (1978), 49. According to these authors, if remuneration is
due, the legal relationship will be considered as a contract for work (ss. 681 CC ff.).

175 AP 1344/1977, NoB 261977, 1054; AP 439/1979, NoB 28/1979, 1912; AP 197/1983, EEN,
1983, 713.

176 Ef. Thessaloniki, 648/1985, Harm. 40/1985, 619; AP 306/1964, NoB 12/1964, 841; AP
570/1964, NoB 13/1965, 182.
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five-year period is therefore valid under Greek law. However, even
though the mandate is agreed to be irrevocable for a definite period of
time, it may still be revoked for an important reason.'”” Reasons include
any illegal, deceptive, misleading or fraudulent behaviour of the man-
datary. Sam can, therefore, terminate the contractual relationship with
John, if he is able to prove that John was involved in the international
trafficking of stolen works of art. If Sam proves this allegation, then
John’s counterclaim that his managing powers are valid until the end of
the five-year term would be denied.

In any event, the mandatary is bound to restore to the mandator
everything that he has received for, or acquired from, the performance
of the mandate (s. 719 CC). Moreover, the mandatary is bound to furnish
information to the mandator about the affairs entrusted to him, and to
render account to the mandator upon termination of the mandate
(s. 718 CC). Sam’s claim should, therefore, be awarded accordingly.

According to s. 714 CC, if the mandatary is at fault, then he is respon-
sible for any damages arising from the performance of the mandate. A
claim for damages supposes that Sam is able to prove the damages he
has suffered. Similarly, John’s claim for damages is also subject to the
proof of the damage he has suffered. John’s claim for damages should be
denied, despite the loss of fees he had suffered, due to the early termi-
nation of the mandate, to the extent that John suffered this loss by his
own fault, i.e. his implication in the trafficking of stolen works of art
(s. 300 CC).

Sam’s claim seeking to enjoin John from entering into any further
transaction over the entrusted assets is related to representation issues.
Representation enables a person (the representative) to bind, by his own
legal acts, another person (the party represented, or principal). It should
be noted that the internal relationship between the representative and
the principal is usually a mandate, while representation operates exter-
nally, vis-a-vis third parties.'”® The contract of mandate is the subjacent
contract of the representation, and from a legal point of view, the causa
of the representation. However, representation may also exist under
additional causae, including a contract for services, a contract for work, a
partnership, etc. (s. 722 CC). It has been held that the validity of the
representation is not affected if its cause is void, since the

177 AP 887/1974, NoB 23/1975, 492. See also Karasis, in Georgiadis-Stathopoulos,
§§ 724-725, no. 2.
178 Stathopoulos, Contract Law in Hellas (1995), 214.
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representation is independent of its cause, being an abstract legal act.'””
Greek law draws further distinctions between direct and indirect repre-
sentation. Direct representation involves the performance of a legal act
in the name of another person who acquires rights and obligations
directly from the legal act accomplished in his name. Greek law (ss.
211 ff. CC) regulates direct representation, whereas indirect representa-
tion is not regulated. In the case of indirect representation, the repre-
sentative must transfer rights and obligations to the person represented
through a new legal act.'®’ A rule of interpretation provided by s. 212 CC
indicates that failure to ascertain that a person has acted in the name of
another will result in the presumption that the person has acted in his
own name. In Case 1, it is evident that John acts as a direct representa-
tive of Sam with respect to the management of the entrusted assets. His
power to represent Sam is created through a power of attorney
(s. 216 CC).

The power of attorney should take the form required for the comple-
tion of the legal act to which the power of attorney refers. Furthermore,
the power of attorney is given by means of a declaration addressed to
the attorney or to the third party with whom the relevant legal act is
concluded (s. 217 CC). If the power granted to John enables him to buy
and sell immovables, the relevant power of attorney should be incorpo-
rated in a notarial deed (s. 217 CC in fine), since the buying and selling of
immovables requires a notarial deed (s. 1033 CC). A power of attorney
can be terminated through revocation (s. 218 CC), whereas a power of
attorney given by notarial deed can only be revoked by a notarial deed
(s.220 CC). The revocation of a power of attorney should be addressed to
the attorney or to the concerned third party (s. 219 CC). The represented
person can renounce his right to revoke the power of attorney only if
the power of attorney also concerns the interests of a third person or of
the attorney (s. 218 CC, a contrario).'®' In Case 1, the power of attorney
does concern the interest of the attorney (John), since John is entitled to
receive an annual fee for the services provided to Sam. In similar cases,
it was held that the represented person may revoke the power of
attorney for an important reason. As for the revocation of the contract
of mandate, important reasons include any illegal, deceptive, misleading
or fraudulent behaviour of the attorney. Sam may therefore enjoin

179 Tbid., 213. AP 887/1974, NoB 23, 492.
180 Stathopoulos, Contract Law in Hellas, 215.
181 See Deliyannis, The Power of Attorney in the Greek Private Law (1953), 241 ff.
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John from entering into any further transaction related to the man-
agement of assets in his name, if Sam is able to prove the allegation
against John.

Alternative 2

The power of attorney for the sale of an immovable, the revocation of a
power of attorney and, more precisely, the revocation of a power of
attorney given by notarial deed, are discussed in the aforementioned ss.
217, 218, 219, 220 CC.

A power of attorney given by notarial deed, in particular for the sale
of an immovable, is only revocable by notarial deed (s. 220 CC). Thus,
the revocation made by a simple letter (Sam does not address any
notarial deed to John or Elinor) does not have any legal effect under
Greek law. Furthermore, Sam may not recover Blackacre from Elinor
under the assumption that the ownership of the immovable has been
acquired by Elinor in accordance with the requirements of s. 1033 CC,
ie. that there was an agreement incorporated in a notarial deed
between the owner, or his attorney, and Elinor, to the effect that for a
valid cause the ownership has been transferred to Elinor, and registra-
tion of this agreement has taken place. Elinor is the legal owner of the
immovable and thus Sam’s claim for restitution of the immovable fails
(s. 1094 CC).

However, according to s. 178 CC (Act Contrary to Bonos Motes),
indicating that any act which is contrary to bonos mores is null and
void, it is possible for Sam to seek nullity of the sale and of the subse-
quent transfer of ownership over Blackacre to Elinor, to the extent that
Elinor acted against bonos mores.

Furthermore, John, acting as a mandatary of Sam, is liable to Sam
for any fault (s. 714 CC). Sam has, therefore, a claim for damages
against John.

In addition, Sam may also claim damages against Elinor under
s. 919 CC. This section is complementary to s. 914 CC, which is the
general provision for tort liability under Greek law. Section 914 CC
cannot apply to Case 1, since Elinor’s behaviour is not ‘unlawful’ in
the contemplation of the law. The agreement between the attorney of
the owner and Elinor, regarding the sale of the immovable and the
transfer of ownership, is a lawful act, corresponding to the general

182

82 Simantiras, General Principles of Civil Law, 4th edn (1988), 598-599. Ladas, Nullity of a Legal
Act Contrary to Morality (1979), 132.



GREECE 153

principle pacta sunt servanda (s. 361 CC). This is true, even if Elinor knows
that the attorney (John) acted against the instructions of Sam.'*?

Since Elinor causes harm to Sam, she will be required to make repara-
tion according to s. 919 CC, which requires the harm to be caused
‘intentionally’ and ‘in a manner which violates the commands of bonos
mores’. This intentional behaviour, contravening bonos mores, establishes
the liability of a person under Greek law,'** even if the prejudicial act is
not unlawful.'®’

The main remedy in tort is monetary reparation for both pecuniary
and moral harm (ss. 914, 932 CC). However, the courts may exception-
ally order, instead of monetary damages, the reinstatement of the
former situation (statu quo ante), if such method of compensation, taking
into consideration any special circumstances, is not contrary to the
interests of the injured person (s. 297 CC). If the special conditions set
in ss. 919 and 297 CC are met, then Sam may be able to claim reparation
in natura, resulting in the reinstatement of the ownership of his immov-
able. The reparation in natura would be subject to the restitution of the
price paid by Elinor for the acquisition of the immovable, that price
being a payment for a consideration which ceased to exist (s. 904 CC).

Alternative 3

According to Greek law, both the mandate and power of attorney do not
preclude the mandator or the represented person, respectively, from
concluding any legal act for which the mandate and/or the power of
attorney was given. Therefore, the managing power over the entrusted
assets given to John is not exclusive. Sam may, on his own, proceed with
the purchase of Blackacre in addition to making further investments. In
addition, Sam may require the sale of an asset entrusted to John in order
to get the money for acquiring Blackacre, and, more generally, Sam may

183 See AP (Plenary Assembly) 33/1987, NoB 36/1988; Hellin.Dni 29/1988; AP (Plenary
Assembly) 48/1987, EEN, 1987, 867; AP 404/1987, NoB 36/1988, 907. Contra AP 448
1984, NoB 33/1985, 61: a contract regarding the sale of an immovable has been
declared null and void according to s. 281 CC (Abuse of Right) and s.174 CC (Prohibited
Acts), though the buyer acted in good faith. See also AP 717/1985, NoB 34/1986, 560;
Hellin.Dni 28/1987, 629.

184 AP 40/1960, NoB 8/1960, 496; AP 212/1967, NoB 15/1967, 570; AP 456/1972, NoB 20/
1972, 1278; AP 326/1974, NoB 22/1974, 1297; AP (Plenary Assembly) 398/1975, NoB 23/
1975, 1164; AP (Plenary Assembly) 821/1977, NoB 26/1978, 669.

185 Ad hoc AP 925/1991, Harm. 46/1991, 115. See also Stathopoulos, Law of Obligations, 1T
(1999), 125-129; Filios, Law of Obligations, Special Part, IIj2 (1997), 50-54. Contra AP 214/
1972, NoB 20/1972, 901.
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interfere with the discretionary investment power given to John. As
mentioned above, the investment power given to a mandatary or to
an attorney, even on a discretionary basis, is not exclusive. However,
the interference with the discretionary management mandate may
constitute an important reason for the early termination of the man-
agement mandate by John. On the other hand, although the mandator
should set the limits of his mandate, and any deviation from such
limits is regulated (s. 717 CC, deviation from the limits set in the
mandate), such limits may nonetheless be extremely wide in order to
confer a discretionary power on the mandatary. Such discretionary
power should be exercised within the scope of s. 717 CC. According to
this section, the mandatary should perform the mandate in a way that
would have been approved by the mandator if he had knowledge of
the particular circumstances.

IRELAND

As a professional investment manager, John is subject to the Investment
Intermediaries Act 1995 (the IIA); pursuant to s. 9, he must be authorised
by the supervisory authority, the Central Bank and Financial Services
Authority of Ireland.'*® Authorisation may be sought by companies, part-
nerships and sole traders.'®” John is also subject to the principles of
common law and equity which are set out in the English report.
Furthermore, institutional practices in respect of custody of investment
securities are broadly speaking the same in Ireland as they are in England,
with the same trust and agency consequences.

Alternative 1

John’s conduct in the provision of investment management services
under the contract to supply management services to Sam is subject
to the IIA conduct of business regime. Section 37 of the IIA requires the
supervisory authority (the Central Bank of Ireland) to adopt Codes of
Conduct which cover the principles set out in s. 37 which, in turn,
reflect Article 11 of the Investment Services Directive'*® and so include
duties of honesty, fairness, skill and diligence, and avoidance of con-
flicts of interest. Section 37 has been amplified in the Central Bank’s

186 The Central Bank of Ireland became the CBFSAI on 1 May 2003. It is made up of the
Central Bank and the Irish Financial Services Regulatory Authority.

187 Section 10(5)(a).

188 Directive 92/22/EEC, O] L141/27(1992).
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Code of Conduct.'®” The five-year irrevocable term is arguably a breach
of the Code, given the Code’s requirement that a firm act fairly in
conducting its business activities in the best interests of its clients.'’

Section 20 of the Powers of Attorney Act 1996'°" provides that a
power is irrevocable if given as security; but otherwise, as with
England, a power of attorney is probably revocable even if expressed
to be irrevocable. Hence, the arrangement, whether agency or trust, will
be determinable by Sam despite the contrary agreement, and, since the
rule in Saunders v. Vautier'** also applies as a matter of Irish law,'”” Sam
will be entitled to the same relief with the same consequences for John
as those set out in the English report.

Furthermore, in terms of Sam receiving a ‘full audit’ of the invest-
ments which have been made, the Code of Conduct requires investment
business firms to issue a contract note containing the information
required by the Code of Conduct in respect of every sale or purchase
of an investment instrument which is executed for a client, unless the
client has advised the firm in writing that a contract note is not
required.””* In addition, unless the client has advised the firm to the
contrary, where a firm provides discretionary management services (as
are at issue here) it must provide statements covering periods which are
not less than six monthly in respect of investment instruments and/or
cash balances as at the statement date, which provide the information
set out in the Code of Conduct.'”> However, the consequences of a
failure to comply are unclear. In such a case, there is no statutory
right of action for investors, and the IIA does not set out a penalties|
sanctions system to be relied on by the Central Bank. However, if the
conduct rule in question has been expressly or impliedly incorporated

189 Handbook for Investment and Stockbroking Firms. Requirements Issues under Section
37 of the Investment Intermediaries Act, 1995. Code of Conduct November 2000 (the
‘Code of Conduct’).

190 General Principle 1.1.

191 Implementing the recommendations of the Law Reform Commission contained in its
Report on Land Law and Conveyancing Law (2) Enduring Powers of Attorney (LRC 31-1989).

192 (1841) 4 Beav. 115, 49 ER 282, affirmed (1841) Cr. & Ph. 240, 41 ER 482.

193 See, e.g., Delany, Equity and the Law of Trusts in Ireland, 2nd edn (Dublin: Round Hall
Sweet & Maxwell, 2000), 433; Law Reform Commission, Report on the Variation of Trusts
(LRC 63-2000), 3, para. 1.04.

194 principles 11.1 and 11.2.

195 Principle 17. More specific ongoing disclosure requirements are imposed in respect of
particular transactions. Notwithstanding waivers by clients, a statement must be sent
on an annual basis.
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into the arrangement between John and Sam, then breach by John
would amount to a breach of trust, and Sam would be entitled to the
same relief as envisaged in the previous paragraph.

The terms of the trust may allow Sam to replace John as trustee. If
not, the court has both a statutory power'*® to appoint a new trustee
where an existing trustee refuses or is unfit to act, and a common law '’
power to remove a dishonest, incompetent or obstructive trustee
and therefore to appoint a replacement. However, there is no Irish
equivalent of the English statutory power'*® by which Sam could direct
John to retire.

Alternative 2

Whether Sam can recover from Elinor depends on whether John was
acting properly when he sold the property.

If John as trustee acted properly, then Sam as beneficiary cannot
interfere with John’s exercise of his trustee’s powers and duties, unless
the terms of the trust so provide. Furthermore, there are no Irish
equivalents of the exceptions provided in England by the Trusts of
Land and Appointment of Trustees Act 1996, which anyhow do not
avail Sam. Thus, for so long as John is acting properly, then the sale is
one which Sam cannot stop. Elinor will take title to Blackacre free from
any claim which Sam may have had, and John will hold the proceeds of
sale on the same trust for Sam as he held Blackacre.'””

However, if John has acted in breach of his duties as trustee in
selling Blackacre to Elinor - for example, either because the sale is
in breach of the terms of the trust, or because the sale price is too
low”"? - then Sam may have a claim against Elinor.”’" If the land is

196 Section 25 of the Trustee Act 1893; see Pollock v. Ennis [1921] 1 IR 181.

197 Moore v. McGlynn [1894] 1 IR 74 (Chatterton VC) (removal of trustee to prevent conflict of
interest); Arnott v. Arnott (1924) 58 ILTR 145 (HC; Murnaghan J); O hUadaigh v. O Loinsigh
(1975) 109 ILTR 122; Spencer v. Kinsella [1996] 2 ILRM 401 (HC; Barron J); Kirby v. Barden
(High Court, unreported, 12 March 1999, Carroll J).

198 Trusts of Land and Appointment of Trustees Act 1996, s. 19.

199 This is called ‘overreaching’: see Harpum, ‘Overreaching, Trustees’ Powers and the
Reform of the 1925 Legislation’ (1990) 49 CL]J 277.

200 However, the courts are slow to find that a sale price is so low as to constitute a breach
of duty (see, e.g., Holohan v. Friends Provident and Century Life Office [1966] IR 1 (SC); In re
Edenfell Holdings [1999] 1 IR 443 (Laffoy J, and SC)); but if it is, the sale may be prevented
by injunction.

201 1n the case of a sale in breach of duty, the doctrine of overreaching will not apply (see
Harpum, ‘Overreaching’, 279-280, 286), and there is no possible statutory exception in
Ireland similar to s. 2(1) of the Law of Property Act 1925 in England. Hence, if John’s
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unregistered,””” the common law rule, by which Elinor would be
protected only if she were a bona fide purchaser for value without
notice of Sam’s prior interest in Blackacre, would apply; as she had
notice of Sam’s interest, she is not protected, and instead holds
Blackacre on trust for him. If, on the other hand, the land is regis-
tered, Sam could enter a ‘caution’ on the register before the sale to
Elinor, which could not then proceed without notice to Sam, who
may then object and prevent the sale.

Alternative 3

Sam, as beneficiary, cannot force John, as trustee, to purchase
Blackacre, unless the trust deed provides otherwise; and even if Sam
could have John removed under the powers discussed above, he still
could not direct John’s replacement(s) to purchase Blackacre.

ItaLy

The outcome of the case will vary depending upon some circumstances
that are not set out in the case description, the most important of which
is whether or not John is offering his professional services to the public.

If the service is not offered to the public (just as if it is not offered on a
professional basis), the case would fall under the provisions of the
Italian Civil Code on the contract of mandate (arts. 1703 ff. CC). These
articles regulate the accomplishment by the mandatary of juridical acts
on behalf of the mandator. Under the Italian Civil Code, the contract of
mandate may be coupled with the power to represent the mandator, as
in the case of a mandate with representation (art. 1704). This possibility
will not be further considered, because there is no clear indication of
the grant by Sam of such a power to John. Under Italian law, the holding
of property on behalf of another and the accomplishment of juridical
acts to manage that property may also be arranged by the conclusion of
a fiduciary agreement (i.e. negozio fiduciario). The Italian Civil Code does
not provide the legal framework of such an agreement, which is a
contract. Thus, its effects are shaped by the agreement of the parties

sale is in breach of trust, the doctrine of overreaching will not afford Elinor a defence
to Sam’s claims.

202 1n Ireland, the current system of optional land registration was introduced by the
Registration of Title Act 1964. (There was an older optional system as early as 1891.)
Though the optional system has experienced the same lack of uptake as its 1925
English counterpart, the 1964 Act’s experiment in limited compulsory registration in
three counties has not been extended to the rest of the country.
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and by developments in the law fostered by academic writings and
judicial decisions, which initially built upon ideas mostly borrowed
from German legal thinking during the late nineteenth century and
early twentieth century.”’” By now, however, it is clear that in Italy, the
law applicable to such contracts does not differ from the law applicable
to the contract of mandate.”"*

If the investment service is offered to the public, John shall be a
company authorised to carry on its activity in accordance with the
provisions applicable to investment firms pursuant to art. 18.1 of the
decreto legislative (d. 1gs.) of 24 February 1998, n. 58, Testo unico dell’inter-
mediazione finanziaria,”®> which implements in Italy the relevant EC
legislation. Management on a client-by-client basis of investment port-
folios is included in the list of activities that are considered to be
‘investment services’, where such activity concerns investment in
financial instruments.”’® In performing its services such a company
shall act in the client’s name, i.e. in a representative capacity, with the
power to establish direct legal relationships between the client and third
parties, unless it has obtained the client’s consent in writing to operate in
its own name, on behalf of the client.””” The provisions of the d. Igs. 24
February 1998, n. 58, are not clear about whether investment services
firms can undertake the management of portfolios that include assets
which do not constitute financial instruments, such as immovables.”*®

203 On the early developments see Jaeger, La separazione del patrimonio fiduciario nel fallimento
(1968).
204 Sacco, De Nova, Il contratto, I, 3rd edn (2004), 813 ff,, at 817 ff. See e.g. Cass., 5 February
2000, n. 1289, Giur. it., 2000, 2258, n. Forchino; Trib. Cagliari, 10 December 1999, Riv.
giur. sarda, 2001, 661, n. Cicero. Developments concerning unilateral documents
declaring that assets acquired by the author of the document are held by their owner as
trustee are discussed under the label of ‘fiducia statica’. See Lipari, ‘Fiducia statica e
trusts’, Rass. dir. civ., 1996, 483; Cass., 7 August 1988, n. 4438; Cass., 18 October 1988,
n. 5663, Foro it., 1989, I, 101, and subsequent cases.
An English translation of this fundamental text is available on the website of the
Italian regulator Consob: www.consob.it.
D. 1gs. 24 February 1998, n. 58, art. 1.5. For the definition of financial instruments see
art. 1.2 of the same text.
D. Igs. 24 February 1998, n. 58, art. 21.2. Among portfolio managers, societa fiduciarie
(whose history goes back to the 1930s) have traditionally offered nominee and asset
management services for their clients. If they perform porfolio management services
they must be authorised in accordance with 1gs. 24 February 1998, n. 58. It appears,
however, that only societa fiduciarie can hold financial instruments in their own name,
on behalf of the clients. See on this point Miola in Campobasso, ed., Commentario al testo
unico della finanza, 1(2002), 176 ff., 178-179.
208 Annunziata, La disciplina del mercato mobiliare (2003), 79.
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If the negative opinion is followed, i.e. if an investment firm can only
manage assets which are financial instruments, Sam may have to con-
clude contracts with different service providers to be sure that the port-
folio of investments can include immovables as well, or he may have to
contract with a management company, which will delegate investment
management of financial instruments to an authorised investment ser-
vices firm.

Alternative 1

The issues arising in Case 1 are first examined with reference to the Civil
Code provisions on the contract of mandate, and in particular, to the
mandate without power of representation. This first part of the answer
covers the case of investment services that are not offered to the public.
The second part of the answer covers the hypothesis of investment
services that are offered to the public on a professional basis, which
probably better corresponds to the factual pattern of the case.

Several Civil Code articles regulate the termination of a mandate.
These include art. 1722, which lists the causes of termination of the
mandate, and arts. 1723 and 1725, which deal with the revocability of
the mandate. Under art. 1722 the contract of mandate is terminated
(inter alia) by revocation on the part of the mandator, or by renunciation
on the part of the mandatary. Pursuant to art. 1723 CC, the mandator
can revoke the mandate, but if it was agreed that the mandate should be
irrevocable, he is liable for damages, unless revocation is made for a just
cause. On the other hand, a mandate given in the interest of the man-
datary, or of third persons, is not extinguished by revocation of the
mandator, unless it is otherwise agreed, or unless there is a just cause
for such revocation; nor is it extinguished by the death or supervening
incapacity of the mandator. According to art. 1725, which covers the
revocation of a non-gratuitous mandate, the revocation of a mandate
given for a specified period of time, or for a specified transaction,
renders the mandator liable for damages, if the revocation was made
before the expiration of the time limit, or before the completion of the
transaction, unless there is just cause for the revocation. Similarly, in
the case of a mandate for an indefinite time, revocation makes the
mandator liable for damages if no adequate advance notice is given,
unless there is just cause for the revocation.

To summarise, a mandate can be terminated in accordance with its
terms. If it is agreed that it is irrevocable, or that it will last for a definite
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period of time, early termination is nonetheless available in the case of
a just cause (i.e. breach by the mandatary of the obligations imposed on
him by the law or by the contract of mandate).”’” Early termination of
the contract may also occur absent a just cause for revocation, even
though the parties agreed that the contract was to be irrevocable. This is
so because (except where the contract was concluded in the interest of
the mandatary or of a third party) the mandator has the power to
terminate the contract at any time, even though the mandate is said
to be irrevocable or was concluded for a definite period of time. In that
case, however, if the mandator does terminate the mandate early, he is
bound to pay damages to the mandatary.”'® It follows that the mandate
is truly irrevocable only if it was in the interest of the mandatary or a
third party, and even here, it is revocable if there is just cause.

Turning to the facts of the case, let us consider first whether Sam
could claim termination of the contract for just cause. In our case, there
is no clear indication that the mandatary has committed a breach of
contract. However, the contract of mandate is often classified among
the contracts which are concluded intuitus personae. In those contracts
there is a relationship of trust between the parties, which usually
requires personal performance of the contract.”'’ This is why super-
vening lack of confidence in the honesty of the mandatary could justify
the termination of the contract. However, in determining whether
certain facts will constitute just cause for the termination of the man-
date, the courts look also to general principles governing breach of
contract, and in particular to art. 1455 CC. According to this article,
conduct that constitutes only a minor violation of contractual duties
cannot amount to a breach which allows termination of the contract.”'”
More specifically, contract termination for just cause is available only if
certain, unambiguous and unquestionable events, which are prejudicial
to the interest of Sam, are identified.

209 Tuminoso, Mandato, Commissione, Spedizione (1984), 452, 463 ff.; Nanni, Dell’estinzione del

mandato: art. 1722-1730 (1994), 128 ff., 131 ff., with citations to cases.

210 Art, 1723, first paragraph, CC.

211 gee, e.g., Santagata, Del mandato: delle obbligazioni del mandatario, delle obbligazioni del
mandante: art. 1710-1721 (1998), 279 ff.; for a recent decision on this point: Cass., 22 July
1999, n. 7888. Arch. locazioni, 1999, 783. Note that pursuant to art. 1710 CC, the
mandatary must communicate to the mandator any supervening circumstance which
could cause the revocation or modification of the mandate.

212 Nanni, Dell’estinzione del mandato, 66 ff. Cass., 16 October 1984, n. 5209, Arch. civ., 1985,
591.
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In Case 1, Sam does not know whether the allegations made by the
newspaper are true. Therefore there is no certain, unambiguous and
unquestionable event prejudicial to the interests of Sam that would
allow termination of the contract for just cause, unless the publication
of the newspaper article is by itself that event. This last possibility must
be ruled out on the facts, inasmuch as the report, if uncorroborated by
other facts, is not sufficient to establish dishonesty, or the appearance
thereof.

Having said this, Sam may always proceed to early termination of the
contract, but he will have to pay damages to John (i.e. John’s loss of
earnings which he suffers as a consequence of the early termination of
the contract of mandate).*"”

Sam’s claims will be dealt with as follows: (a) the judicial declaration
that the relationship is terminated will be obtained by filing an appro-
priate claim against John; (b) an interim injunction against further
transactions is also available as a remedy in the event of termination
of the contractual relationship; (c) an audit of the previous period is
available as a matter of course;”'* (d) restitution of the managed assets is
also available upon declaration of termination of the contractual rela-
tionship; (e) damages are not available because the contract of mandate
was terminated without just cause.

The outcome of the case will be substantially different if John’s
management services are offered within the framework of the d. Igs.
24 February 1998, n. 58, Testo unico dell'intermediazione finanziaria. Under
art. 24 of that text, a contract for the management of investment
portfolios cannot be irrevocable.”’” Any term that stipulates that the
management contract is irrevocable is null and void at the instance of
the client of the investment firm. Accordingly, Sam can at any time
withdraw from the contract without having to pay damages to John for
early contract termination. The remedies available under the general

213 This would be a proportion of the fee calculated for the three remaining years of the
services carried out by John (Cass., 15 October 1992, n. 11283).

Art. 1713 CC provides that the mandatary shall render an account of his activities to
the mandator and shall turn over to him all that he has received as a result of the
mandate. On this duty see Minervini, Il mandato, la commissione, la spedizione (1954), 90
ff.; Luminoso, Mandato, 346 ff.

Consob regulation, 1 July 1998, n. 11522, implementing the provisions on
intermediaries of the d. 1gs. 24 February 1998, n. 58, art. 37, lett e provides that
contracts with investors must specify that the investor may withdraw from the
contract at any time or order the transfer or withdrawal of all or part of his or her
assets without prejudice.

214
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law of mandate mentioned above are also available if the case falls
under the provisions of the d. 1gs. 24 February 1998, n. 58.

Alternative 2

Sam’s instructions were not complied with; this constitutes a just cause
entitling him to terminate the contract of mandate with John. This
conclusion is based upon John’s violation of the duty to perform the
contract diligently, which includes the duty to perform the contract in
accordance with the mandator’s instructions (arts. 1176, 1710; see also
arts. 1175 and 1375 CC on good faith and fair dealing in the perfor-
mance of obligations and contracts).

In any case, even assuming that no breach of contract occurred in this
case, Sam can terminate the mandate, notwithstanding agreement to
the contrary, on the basis of the Civil Code rules on revocation of the
contract of mandate (discussed above, in Alternative 1). Having termi-
nated the contract, Sam will be able to recover the immovable from
Elinor, though his right to recover the immovable is personal, not real.
The crucial step is to secure the claim to restitution of the land from
John, as a consequence of contract termination, through a timely regis-
tration of the pending land action in the register of land transactions
(arts. 1706, 2652 CC). If the claim is promptly registered, Elinor will
acquire the immovable subject to Sam’s right to recover it. If Sam’s claim
is not registered before the transfer of title to Elinor, Sam will pursue his
right by bringing against her a tort claim under the general tort provision
of art. 2043 CC. The solution of the case, in this hypothesis, will be more
uncertain. It will essentially depend upon proof of the fact that Elinor was
fully aware of Sam’s right to recover the immovable when she bought it,
to the point that her behaviour amounts to malice. In that case, Sam has
the right to obtain compensation from Elinor, because the acquisition of
the land was wrongful, but restitution in kind will be denied.”'®

Alternative 3

As a rule, the mandatary must follow the mandator’s instruction.
Therefore, the mandatary is bound to comply with the specific instruc-
tions of the mandator, even though he would have done otherwise. The

216 Cf. Cass., 20 October 1983, n. 6160; see also Cass., 22 November 1984, n. 6006; Cass., 8
January 1982, n. 76, Foro it., 1982, I, 1, 1548, n. Pardolesi; Giur. it., 1982, I, 1, 1548, n.
Cirillo; Giust. civ., 1982, I, 607; Resp. civ. prev., 1982, 174, n. Benacchio. Monateri, La
responsabilita civile (1998), 631 ff.; Monateri, in Bussani and Palmer, eds., Pure Economic
Loss in Europe (2003), 364-365.
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power to deviate from the instructions imparted by the mandator is
introduced by art. 1711 CC for the case of circumstances unknown to
the mandator, that cannot be communicated to him in time. In that
case, the mandatary can deviate from the mandator’s instruction if he
was reasonably convinced that the mandator would have approved such
deviation. In any other case, if the mandatary refuses to carry out the
purchase as instructed, the mandator can terminate the contract for
breach (arts. 1710 and 1375 CC).

Here the mandatary has full investment powers and those powers are
stated to be irrevocable for a five-year term. Does this mean that the
general rule is derogated from, and that the mandatary is not obliged to
follow the instructions given by the mandator? If the mandatary had a
special interest in the performance of the contract this derogation could
not be ruled out. But no such interest is at stake here.

Therefore, the mandatary has to follow the mandator’s instruction,
though he advised him to the contrary. It should be kept in mind, how-
ever, that the mandatary has the power to terminate the mandate, with-
out incurring liability for breach, by a timely renunciation of it (art. 1727
CC),”"” unless the five-year term was stipulated in the interest of the
mandator as well. But, once more, in our case there is no clear indication
that the five-year term was agreed in the interest of the mandator. As
termination of the contract puts an end to the obligation of acting upon
the mandator’s instruction, this means that the mandatary has an alter-
native to the course of action required by the mandator.”'*

LUXEMBOURG

Investment management (gestion de fortune) is a regulated profession
under Luxembourg law. According to art. 24B of the Law dated 5 April
1993 on the financial sector (the ‘1993 Law’), any person whose profes-
sion involves the management, on a discretionary and individualised
basis, of investment portfolios containing one or more financial instru-
ments”'” in the framework of a mandate agreement given by investors,
must be authorised under the financial sector legislation. The Minister

217 Art. 1727 CC specifies that timely termination of the contract means that renunciation
of the mandate should leave to the mandator sufficient time to pursue the desired
result by other means. See Nanni, Dell’estinzione del mandato, 176 £f.

218 IfJohn is an investment firm regulated by the d. 1gs. 24 February 1998, n. 58, he will not
be obliged to obey the mandator’s instruction concerning an unsuitable operation. See
Consob regulation, 1 July 1998, n. 11522, art. 29.1.

219 Article 24B defines financial instruments by reference to Annexe II, Part B of the 1993 Law.
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who has jurisdiction over the financial sector”*’ grants this authorisa-
tion on the basis of a certain number of conditions laid down by arts. 13
ff. of the 1993 Law, which pertain generally to the financial resources of
the applicant, the reputation and experience of its shareholders and
directors/managers, and its internal organisation.

The profession of investment management implies the handling of
third party funds. This is limited to corporations,”*"’ which must have a
minimum share capital of €620,000.”*” The authorisation to act as an
investment manager automatically carries the authorisation to provide
investment advice and to carry out brokerage and dealer activities.”**
Investment managers authorised under Luxembourg law are ‘invest-
ment undertakings’ within the meaning of the 1993 Investment
Services Directive. Credit institutions within the meaning of Directive
2000/12/EC are also authorised to undertake this activity.

The Law does not prevent investment managers from investing the
funds of investors in assets other than financial instruments, such as
real estate. Investment managers that do not deal with financial instru-
ments are not specifically regulated, and do not fall under the law of the
financial sector. They are, however, subject to authorisation under a
general law on access to professions dated 1988. Conditions as to corpo-
rate status, minimum capital, professional experience and/or appropri-
ate titles for the profession are set depending on the type of profession
and activity involved.

According to the above, the assumption is that John’s business is carried
on by John SA, a Luxembourg société anonyme*** that is duly authorised to
carry out the profession of investment manager under the 1993 Law. Under
Luxembourg law, Sam will be considered to have entered into a contractual
relationship with John SA, which will, unless otherwise decided by
the parties, be considered a contract of mandate (contrat de mandat),”*
as regulated by arts. 1984-2010 of the Luxembourg Civil Code.”*

220 Currently the Minister of the Treasury. 22! Art. 17 of the 1993 Law.

222 Art. 24B(2) of the 1993 Law (as amended by a law dated 2 August 2003).

223 Art. 24B(3) of the 1993 Law.

224 pyblic limited company, the type of company which would most naturally be used for
this purpose.

225 Article 24B(1) defines the profession of investment manager expressly by reference to
a mandate. Also TA Luxembourg, 23.12.1992, Pas. 29, 48.

226 The Luxembourg Civil Code originates from the Code Napoléon as adopted in 1804
and introduced in Luxembourg, then part of France. Even after Luxembourg’s
independence in 1815, the Civil Code was maintained in its original form, and still
bears today a very strong resemblance to the French Civil Code. French law (in
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According to art. 1988 CC, a mandate expressed in general terms,”*”
such as the mandate to buy and sell any kind of asset, only empowers
the mandatary to engage in acts of administration. The mandatary is not
permitted to dispose of any assets, and hypothecations would require
express authority. Modern case law and legal writing, however, focus
attention on the economic characteristics of the action to be taken, and
its importance for managing the assets of the mandator.””® In other
words, not all acts of disposal are excluded in a general mandate, but
only those that terminally affect the estate under management.
Therefore, a mandate expressed in general terms encompasses the
power to buy and sell financial instruments and similar investments,
in the framework of a general investment policy. This will also be
provided for expressly in the agreement itself, which generally gives
discretionary powers to the investment manager.

Traditionally, a mandate is always considered to be a contract of
representation and therefore to include a power of attorney to take
actions in the name of and on behalf of the principal. A specific power
of attorney is not required, but included in the terms of the mandate.
A mandate is however sometimes also construed today as a contract
mainly for the provision of services with little or no legal
representation.

Alternative legal forms are all other forms whereby one person repre-
sents another person. These include the commission, often used in commer-
cial transactions, whereby one person acts in his or her own name, but on
behalf of the principal (i.e. the representation is undisclosed), or a conven-
tion de préte-nom, where the name of the principal is also not revealed.

As an alternative, the relationship could be organised as a fiducie
under the law dated 27 July 2003 on trusts and fiduciary contracts,”*’
if the fiduciary is a qualifying institution (which includes all regulated
professionals of the financial sector). This would involve transfer of title
to the fiduciary and complete segregation in case of insolvency of the
fiduciary. This is sometimes used for the management of a portfolio
(fiducie-gestion), but the mandate is the more frequent way (although

particular case law and legal writing) is a strong source of inspiration for Luxembourg
courts, as is Belgian law.

227 The Civil Code also refers to the ‘general mandate’, which is the mandate covering
all business of the mandator as opposed to a special mandate only covering one or
more particular actions.

228 philippe Pétel, Les obligations du mandataire (Litec, 1988), 44, no. 42.

229 This law has replaced the 1983 Grand-Ducal Regulation on fiduciary contracts by credit
establishments.
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with the extension of the scope by the 2003 Law, such use may become
more frequent). The fiduciary will act in his or her own name.

Alternative 1

According to art. 2004 CC, the mandator may at any point in time
revoke the authority given to the mandatary and force him to surrender
any document establishing such power of representation. Luxembourg
courts protect this right of immediate revocation (révocabilité ad nutum).
Thus, even a mandate given for a predetermined period of time and
expressly termed ‘irrevocable’ by the parties”*” can be revoked at any
moment by the mandator, and the mandatary will automatically lose all
power of representation towards third parties.”*' The rationale for this
provision is the protection of the mandator, and the relationship of
faith that must exist between mandator and mandatary.

Sam, who revokes John SA’s mandate because of allegations regard-
ing the involvement of John SA in the trafficking of stolen works of art,
has taken away any power of representation from John SA. The manda-
tor is obliged to notify the revocation to third parties who are dealing
with the mandatary, in order to be sure that he can rely on the revoca-
tion of the mandate. This only applies where such an individual notifi-
cation is possible, i.e. where there are one or more identifiable third
parties.

Sam may be liable to John SA if the revocation is made without notice,
or if the revocation itself constitutes a negligent act under the general
principles of civil liability.**”

The abrupt termination on the basis of unfounded speculations in the
press, without any prior discussions between Sam and John SA, and in
the absence of any prior criticism of the management services of John
SA, may be considered negligent behaviour (faute). John SA may claim
damages for revenues lost, reputational damage, and any other loss
caused by the unlawful revocation either on the basis of the general

230 Malaurie and Aynés, Les contrats spéciaux 14th edn (Paris, 2003), no. 556: even the
so-called ‘mandate in a common interest’ (mandat d’intérét commun) can be revoked, but
the burden of proof to establish a valid reason for the revocation is transferred to the
mandator. In John SA’s case, the mandate would however not be considered to be in a
common interest: a salary earned by the agent is not sufficient to create a common
interest (ibid., no. 557).

TA Luxembourg, 16.12.1925, Pas. 11, 306; CA Luxembourg, 22.2.1984, Pas. 26, 153.
Note, however, that under the new fiducie law passed in 2003 (see text above at note
229), the fiduciant may give up his power to give instructions to the fiduciare.

232 TA Luxembourg, 16.12.1925, Pas. 11, 306; TA Luxembourg, 22.1.1947, Pas. 14, 285.

231
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obligation to perform contracts in good faith (art. 1134 para. 3 CC, i.e.
liability in contract), or on the basis of abuse of law (abus de droit) (art.
6-1 CC).

According to Luxembourg law, Sam’s claims will be dealt with as
follows. Luxembourg courts are in principle not willing to make
declarations regarding the termination of contractual relationships or
to grant injunctions for the future. The court may, however, pronounce
the termination of a contract where the court’s intervention is required
by law. However, intervention is not required in situations involving
the revocation of a mandate, since the right to unilateral termination is
provided for in the Civil Code.

It is unlikely that a Luxembourg court will enjoin a defendant from
carrying out any further transaction related to the assets, unless the
defendant has already done so. In such a case, Sam would be able to sue
for an injunction and couple it with a fine (astreinte) that would protect
Sam, through summary proceedings (réferés), against a violation of the
order. If this route is adopted, then a full audit and damages will not be
granted. The injunction can also be sought in substantive proceedings
where a full audit and damages can be claimed.

Sam is entitled to the full audit of the previous period up to the date of
the judgment. The mandatary must provide a full audit of his manage-
ment activities, and an account for any sums he received in relation to
the execution of the mandate, even if they are not directly due to the
principal (art. 1993 CC).

Sam is also entitled to the restitution of any assets held by John SA
pursuant to the execution of the mandate. John SA holds these assets on
the basis of an implied deposit agreement (contrat de dépot). This implies
an obligation of immediate restitution of the assets held on account.”*”
Under certain circumstances, this obligation is subject to the right to
withhold a certain part thereof to cover any outstanding payment
obligations (droit de rétention),”** or the right to set off the amounts to
be returned against any claims that John SA has against Sam.”*”

If Sam can show a breach of a contractual obligation, a loss, and a
causal link between the obligation and the loss, then Sam may also
claim damages against John SA under contract law. Article 1992 CC

233 Trib. Arb. Esch/Alzette 14.7.1980, Pas. 25, 37; CA Luxembourg, 15.7.1997, no. 18656
(unpublished).

234 Art. 1948 CC.

235 TA Luxembourg, 24.1.1997, no. 72/97 (unpublished).
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indicates that the mandatary is liable not only for any intentional
misconduct, but also for his simple negligence. Salaried (and profes-
sional) mandataries are held to a higher standard of care.

John SA’s counterclaim regarding the maintenance of the manage-
ment powers for the remainder of the five-year period will be rejected.
John SA is not entitled to continue the execution of the mandate or to
claim a judicial declaration in this respect, even if the mandate was
provided to be irrevocable and for a predetermined period of time, if the
revocation was completely unfounded or if a negligent act was com-
mitted by Sam.”*® The right to terminate the mandate ad nutum is
absolute.

However, if the revocation is a result of wilful or negligent miscon-
duct, then Sam may be held liable for the loss suffered by John SA from
the termination of the agreement. The abrupt and brutal termination of
the mandate on the basis of an unfounded speculation in the press,
without any discussion between Sam and John SA, and in the absence of
any prior complaints about John SA’s management, may be considered
wilful or negligent misconduct. John SA may claim damages for lost
revenues, damage to reputation, and any other loss that is causally
linked to Sam’s misconduct.

Alternative 2

According to Luxembourg law, the sale of real estate constitutes a two-
step process. While both the buyer and the seller are validly bound by
their oral or written agreement (subject to rules of evidence), the trans-
fer of property of the land is not complete, erga omnes, until the sale is
duly recorded in the appropriate public records. In order for the transfer
to be recorded, the sale must be documented by a notarial deed. For the
sale of a piece of real estate through a mandatary, a special and express
proxy is required. The notary public is obliged to verify the powers of
each participant to the deed. Therefore, in principle, the situation
described may not arise in relation to the sale of real estate. It will be
assumed instead that John SA is selling a large shareholding belonging
to Sam, and that all other circumstances remain unchanged.
According to art. 1998 CC, the mandator is bound by all the obliga-
tions contracted by the agent in so far as the mandatary has not acted

236 TA Luxembourg, 22.1.1947, Pas. 14, 285 (an insurance company terminated an
agreement with a representative for no apparent reason other than mere convenience:
damages were awarded to the representative for the loss suffered).
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beyond the powers conferred to him. He is not bound by a transaction
that goes beyond these powers, unless he has ratified the transaction
either expressly or implicitly.

Third parties can, in principle, rely on the powers of the mandatary to
conclude the transaction in question. In specific cases, they may be
obliged to verify the specific powers of the mandatary. If the third
party receives explicit warning from the mandator that the latter pro-
hibits the mandatary to carry out the transaction at the proposed price,
which is the case with Elinor, then the third party that nevertheless
contracts with the mandatary is said to be in bad faith.”*” The mandator
could then rely on the general principle of fraud (fraus omnia corrumpit)
to claim the nullity of the transaction.

Transactions are not enforceable if they are made beyond the powers
of the mandatary, or, as in this case, against the express instructions of
the mandator with the notification of the third party. The third party
has no action for forced execution against the mandator, and if the
transaction has already been carried out, then the mandator can claim
the asset since the transfer of property to the third party is not enforce-
able. During this process he can argue the nullity or non-enforceability
of the transaction.

John SA may be held liable in contract to Sam for any loss caused by
breach of the express instructions. John SA may also, depending on the
circumstances, be held liable in tort against the third party for any loss
suffered by the non-enforceability of the transaction. In this case, how-
ever, Elinor probably has no claim against John SA, due to her knowl-
edge of Sam’s instructions.

Alternative 3

Irrespective of the discretionary nature of the general investment man-
agement mandate, if John SA receives specific instructions from Sam
regarding a particular transaction, either as to the nature of the transac-
tion or as to the specific conditions thereof, or both, he is obliged to
comply with the express instructions that supersede the general man-
date.””® He must execute the transaction as instructed, and may not go
beyond or against the precise orders.

237 CA Luxembourg 30.7.1920, Pas. 11, 1: the situation here was even less clear-cut: despite
a prima facie power of representation, the court held that the price of the transaction
was so ludicrous, that it must have been obvious to the counterparty that the agent
was acting outside his mandate.

238 pétel, Les obligations du mandataire, 49, no. 56.
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However, if the agreement between John SA and Sam excludes the
right to give personal instructions, which is frequently the case in
discretionary portfolio management agreements in the banking and
financial area, John SA can rely on the contract to refuse performance.
Other agreements of this type do provide for a different regime for these
transactions, in particular in relation to the liability of the manager.

However, the courts have held that professional investment man-
agers, like John SA, have a particular obligation to advise their clients
on transactions which they are asked to carry out. As an investment
manager, John is only held to an obligation of means (obligation de
moyens); in other words, he has a duty to manage with due diligence,
but not a duty to achieve any particular outcome. If John SA receives a
specific and express order from the mandator, then the special mandate
supersedes the general mandate. Depending on the degree to which the
mandator has experience and knowledge of the market, John SA is
obliged to make the mandator aware of any risks involved with the
transaction. More specifically, John SA should advise that a particular
investment is bad or unsuitable, in the light of the investor’s profile.
Some courts have even held that a professional has the obligation to
refuse to carry out a transaction if a mandator is acting in an absurd or
entirely irresponsible way. In the case of a professional investment
manager, these obligations also stem from arts. 35 ff. of the 1993 Law
and a Circular Letter of the Luxembourg supervisory authority (Circular
CSSF[2000/15).

Article 37, in particular, requires investment managers " to act in
the best interest of their clients; to know their financial situation and
their investment objectives; and to know their experience in the mar-
ket. These rules, introduced at the time of the implementation of the
Investment Services Directive (ISD), reflect important developments in
case law with respect to the duty to inform and advise the client.

If John SA relies on the duty to prevent irresponsible acts and refuses
to implement Sam’s request, then Sam may seek damages if he can
demonstrate that this refusal caused him a loss (such as the loss of an
investment opportunity). He must, however, show that John SA has
acted negligently or intentionally in refusing the transaction. Given
the recent evolution towards a duty of interference with irresponsible
orders of clients, a professional who refuses to carry out the transaction
on the basis of valid reasons should not be held liable.

239

239 As well as banks and other professionals in the financial sector.
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Sam may not obtain an injunction to force John SA to carry out the
transaction, under the general principle that a breach of a contractual
obligation only entitles the claimant to damages, since a person cannot
be forced to act in a certain way except in specific circumstances where
positive action by the debtor is required.”*” He may also revoke the
mandate and carry out the transaction himself or with another manager.

NETHERLANDS

Investment in securities

Under Dutch law, a professional investment manager offering services
in or from the Netherlands and acting as either a broker in securities
transactions (effectenbemiddelaar) or a portfolio manager (vermogensbeheer-
der) qualifies as a securities institution (effecteninstellingen) and thus must
obtain a licence from the Minister of Finance.”*' The Minister of Finance
has empowered the Autoriteit Financiele Martken (Netherlands Authority
for the Financial Markets (AFM)) to grant the licences. The exact require-
ments are laid down in the Wet Toezicht Effectenverkeer 1995 (1995 Act on
the Supervision of the Securities Trade (ASST 1995)),”** which is accom-
panied by regulations.”*> AFM supervises brokers and portfolio

240 One application is art. 1142 CC: the failure to execute any obligation to do (or not to do)
something only entitles the creditor to damages.

There are some exceptions to this rule. No licence is required for securities institutions
which are already under supervision because of another Dutch law other than the
ASST 1995 (insurance companies), central banks, foreign securities institutions with a
European passport (implementation of the Directive 93/22/EC), institutions which
offer their services mostly within a closed circle (family corporations, pension funds
for a specific company), institutions which offer securities services on an incidental
basis in the course of ordinary business (art. 7 ASST 1995). Also art. 10 provides possible
generic exemptions. See also Case 9.

Stbl. 1995, 574, last changed in 2003, Stbl. 10. This Law incorporates the Directives 93/22/
EC, OJEC L 141 (Investment Services) and 93/6/EC, OJEC L 141. See Niels R. van de Vijver,
Securities Regulations in the Netherlands (The Hague: Kluwer Law International, 2000); C. M.
Grundmann-van de Krol and F. J. P. van den Ingh, Parlementaire geschiedenis van de Wet
toezicht effectenverkeer 1995 (Deventer: Kluwer, 1996); E. H.]. Mijnssen et al., eds., Geldige
effecten (Nederlands Instituut voor het Bank- en Effectenbedrijf (NIBE), 1999); C. M.
Grundmann-van de Krol, Koersen door het effectenrecht, 5th edn (Deventer: W.E. ]. Tjeenk
Willink, 2004) (Grundmann-van de Krol, 2004). See, for more information (also in English),
the website of the Netherlands Authority for the Financial Markets (http:/fwww.afm.nl/).
Besluit toezicht effectenverkeer 1995 (Bte 1995) (Decree on the Supervision of the Securities
Trade 1995; DSST 1995), Stbl. 1995, 623; 1997, 703; 1998, 515; Nadere regeling gedragstoezicht
effectenverkeer 2002 (NRgt 2002) (Further Regulations on Market Conduct Supervision of the
Securities Trade 2002; FRMSST 2002), Stcr. 1999,12; and Nadere regelgeving prudentieel
toezicht effectenverkeer 2002 (NRpt 2002) (Further Regulations on Prudential Supervision of
the Securities Trade 2002; FRST 2002), Stcr. 2002, 178 (see www.dnb.nl).

241

24

N

24

@



172 CASE 1. POWERS OF THE MANAGER

managers in the conduct of their business, which involves nearly all
behaviour of these professionals. A small part of the supervision is in
the hands of the Dutch Central Bank. It supervises the solvency of
licencees (that is, prudential supervision: see Case 9).

A broker under the ASST 1995 is (a) someone who acts as a broker in the
conduct of a profession or trade in the execution of transactions relating to
financial instruments;*** or (b) someone who professionally offers a facil-
ity to obtain receivables by opening investment or giro accounts, whereby
transactions in financial instruments can be effected by means of these
accounts (beleggings of effectengiro’s); or (c) someone who acts as a market
maker, that is, someone who executes transactions relating to financial
instruments for his own account, other than by issuing securities, in order
to maintain a market in securities or to make profits on the difference
between the demand and selling prices of securities; or (d) someone who
acts as an underwriter; or (e) someone who concludes interest rate, cur-
rency or equity swaps, or similar agreements as a broker.”*’

Second, a portfolio manager under the ASST 1995 is someone who, in
the conduct of a profession or trade pursuant to an agreement, manages
financial instruments or monies that will be invested in financial instru-
ments for a client. This includes the transmission of financial instru-
ment orders to other securities institutions in the name of and for the
account of the client, and the execution of or the causing of the execu-
tion of transactions relating to financial instruments for the account of
the client.”*® This definition does not cover collective investment man-
agement, but rather individual portfolio management.

In Case 1, it is assumed that the manager falls under the definition of
portfolio manager (vermogensbeheerder) in art. 1 sub c ASST 1995 as long
as he invests money in securities or concludes the interest rate, cur-
rency or equity swaps or similar agreements. The second presumption is
that he does not fall under a licensing exemption.**” With an amount of
€2,000,000, it can be expected that at least some of the money will be
invested in securities.”*® To obtain a licence, the professional investor

244 This term denotes securities as referred to in art. 1(a) ASST 1995 and interest rate,
currency or equity swaps or similar agreements.

245 Art. 1subb ASST 1995. %6 Art. 1 sub ¢ ASST 1995.  **7 See above, note 241.

248 In practice it hardly ever occurs that a non-institutional securities institution, such as a
small broker or portfolio manager, as well as investing in financial instruments also
invests in (im)movables. For large institutional securities institutions this is different.
Their investments will cover everything that can be invested in.
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has to fulfil several requirements which follow from Directive 93/22/EC
and which are laid down in art. 7 ASST 1995 and the FRMSST 2002 and
FRST 2002. A securities institution must have the necessary expertise
and reliability; must provide financial safeguards; must fulfil certain
requirements in the field of the administration of the office and relating
to the seat of the main office; must comply with certain rules relating to
the information that is provided to the public; and must provide safe-
guards for adequate supervision in compliance with a number of rules,
including the ASST 1995.

The professional investment manager in Case 1 may even qualify as a
broker, depending on how he invests the €2,000,000. Requirements for
a broker licence are in some cases stricter than those for a portfolio
manager. In both cases the ASST 1995 does not require that a legal
person such as a limited company carry out the activities. However, in
practice this will nearly always be the case. In Case 1, the situation
described is in accordance with standard practice, that is, John is one
of the managing directors of a Besloten Vennootschap (private company).
The Directive, and thus Dutch legislation, requires at least two directors
to ensure the continuity of the business.”*’

Both forms of securities institutions require that the investor or the
managing director(s) of the investment institution have the necessary
expertise and be reliable.””’ In general, the AFM will demand specific
knowledge of securities, and at least two years of experience in manage-
ment.””’ The Minister of Finance has made the following remarks with
respect to the term ‘reliability’.””” The personal reliability of the secu-
rities institution must be beyond any doubt. Whether mala fide acts or
participating in tax evasion will be sufficient to constitute loss of relia-
bility will depend on the circumstances. If a person wilfully breaks the
law, this will certainly cast doubt on his reliability. The AFM will refuse a
licence to a person who has a criminal past with respect to the securities
trade.

249 Art. 3 sub 3 93/22/EC, art. 7 sub 4 sub ¢ ASST 1995. The Netherlands Authority for
Financial Markets may accord a different arrangement if in the corporation with only
one director enough precautions are taken to ensure a decent administration (art. 14
DSST 1995 and the Policy Rules 99-0004 STE (now AFM)). In its decision the
Netherlands Authority for Financial Markets must explicitly take into account the
nature and scale of the activities of the securities institution.

250 Art. 7 sub 4 sub a ASST 1995 and art. 10 DSST 1995 and the Policy Rules 99-0004.

251 College van Beroep voor het bedrijfsleven 3 juli 1997, Jurisprudentie Ondernemingsrecht
1997/100, note Grundmann-van de Krol.

252 Second Chamber 1988-1989, 21038, no. 6, 27-28. See also art. 10 DSST 1995.
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It is also presumed that John BV has a licence (see above). Dutch legal
writers are divided on the question of what the effect is of not having a
licence: is the agreement with John BV void or voidable, or has Sam only
a claim for rescission and damages? Some also argue that the contracts
John BV concluded with third parties would be void if he did not hold a
licence.

The Securities Giro Administration and Transfer Act

In 1977 Dutch law adopted a system in which the risk of insolvency was
reduced to a minimum for brokers that make collective investments. In
that year, the Securities Giro Administration and Transfer Act 1977
(SGTA 1977)*°° was introduced to give clients who invested in securities
a better position vis-a-vis the investment institution. The system of the
SGTA 1977 is as follows. Clients do not have any individual rights in
the securities; rather, they are joint owners pro rata, with regard to the
quantity deposited, of the bearer securities and everything that replaces
those bearer securities (insurance claims for lost securities, claims in
tort). The securities are held in a collective deposit. This deposit can be
at an institution, which has been admitted as a member institution by
the central institute, the Necigef.””* It can also consist of the balance of
an account that the member institution has with another member
institution. A third possibility is that the deposit is at the central insti-
tute, the Necigef (where in practice most of the securities are physically
present).””> As a result of the SGTA 1977, the collective deposit does not
form part of the patrimony of the member institution (usually a
bank).””® Each joint owner of a collective deposit has a claim in rem
against the member institution entitling the owner to demand delivery
from the jointly owned collective deposit of the quantity of securities
deposited. These need not be the same physical securities or the same
denominations.

253 Wet Giraal Effectenverkeer (Wge), as amended in 2000 (Stbl. 2000, 485).

5% Nederlands Centraal Instituut voor Giraal Effectenverkeer BV.

5% Art. 10 SGTA 1977.

256 W, A.K. Rank, ‘Custody of Securities in the Netherlands’, In D. ]. Hayton, S.C.].J.
Kortmann, A.]J. M. Nuytinck, A. V.M. Struycken, N. E. D. Faber, eds., Vertrouwd met de
trust, Trust and Trust-like Arrangements, deel 5 (Deventer: W. E. ]. Tjeenk Willink, 1996),
319-338; E. B. Rank-Berenschot, ‘Het Wge-aandeel: een recht op naam van eigen aard’,
in S.C.].]J. Kortmann et al., eds., Onderneming en effecten (Deventer: W.E.]. Tjeenk
Willink, 1998), 149-167.
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To be admitted as a member institution, the company must be a bank
or a broker that qualifies as a credit institution under the Act on the
Supervision of the Credit System (ASCS),”°” and it must engage in
securities custody and administration for third parties. The securities
are only transferred by book-entries. Delivery of the physical underlying
bearer securities does not exist. The accounts with the Necigef are in the
name of the member institutions. There is no relation between the
Necigef and the clients of the member institutions. The accounts at
the member institution can be in the name of the clients. They will
have an agreement with the member institution and with their broker.
Finally, another possibility is that the account at the member institu-
tion is in the name of a broker who invests for his clients.

Apart from the ASCS system, banks have set up two additional sys-
tems to safeguard the rights of investors, called VABEF I and VABEF II.
Under these systems a bank creates a special purpose company that is
low risk as a result of its limited purpose, and this company holds
securities in safekeeping for the bank’s clients and the bank itself. The
VABEF I system was set up before the ASCS. The former continued to be
useful even after the introduction of the ASCS system since not all
bearer securities were eligible to be admitted to the ASCS system. The
VABEF II system was set up to provide a safe investment method for
both bearer securities held outside the Netherlands and for registered
securities.””® Also, in these cases the insolvency of the credit institution
will not affect the rights of clients who have invested in securities
through these credit institutions.

It will be assumed that the broker or portfolio manager is not the
member institution. A distinction can be drawn between a situation in
which the account with the member institution is in the name of the
broker or portfolio manager, and a situation in which the account is in
the name of the client, the broker or portfolio manager having only a
power of attorney which allows him to give directions to the credit
institution in respect of the account. In the latter case, the insolvency
of the broker or portfolio manager will not affect the client’s rights
towards the member institution with regard to the securities that are
held by the member institution for the benefit of the client. It must be
noted that under the requirements of the ASST 1995 and the FRSST 1999
the accounts with the credit institution must be in the name of the

257 Wet Toezicht Kredietwezen.
258 See Rank, Custody of Securities, 319-321, 323-336.
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client (see the section titled The contractual agreement between John BV and
Sam). Thus, the first situation is not likely to occur.

The contractual agreement between John BV and Sam

The contractual relationship between Sam and John has to be laid down
in an agreement in writing.”*” This contract will have affinity with a
contract for services and a contract of mandate.”°” The securities insti-
tution (the portfolio manager) will demand a power of attorney.”°" This
power must be limited to the execution of the services agreed to by the
portfolio manager and the client. The power of attorney must not grant
any other powers to the institution that would enable the institution to
hold the client’s monies and/or securities on the latter’s behalf. It must
not be possible for the securities institution to draw on a client’s
account. The securities institution may not receive money or securities
belonging to the client or hold them on behalf of the client. The secu-
rities institution will be obliged to ensure that the client opens a money
and securities account in the client’s name with a credit institution to
ensure that the transactions are executed.”®” If the securities institution
receives, in its own name, money or securities of a client, then the
institution must immediately transfer the money and/or the securities
to the client’s account with the credit institution. Certain articles in the
Civil Code concerning the contract of mandate are mandatory and thus
the standard contract terms cannot derogate from these articles.”**

The contract of mandate

The contract of mandate (lastgeving) is a contract for services whereby
one party, the mandatary, binds himself towards the other party, the
mandator, to perform one or more juridical (legal) acts for the account

259 The obligation to have a written contract if the client is non-professional follows from

arts. 25 and 26 DSST 1995 and arts. 27 and 43 sub 1 FRMSST 2002. See Grundmann-van

de Krol 2004, 334-336.

L.D. van Setten, De commissionair in effecten (diss. RU Utrecht), (Deventer: Kluwer 1998),

8, and Van der Grinten, Kortmann, Perrick, Civielrechtelijke gevolgen Van handelen in strijd

met effectenregelgeving: preadvies voor de Vereniging voor Effectenrecht 1994 (Deventer:

Kluwer, 1996) 8.

261 Art. 27 sub 1(g) FRMSST 2002.

262 Art. 16 DSST 1995, art. 13 FRMSST 2002.

263 See in general about Dutch contract law and property law in English: A. Hartkamp and
M.M. M. Tillema, Contract Law in the Netherlands (The Hague: Kluwer, 1995); Chorus,
Gerver, Hondius and Koekkoek, eds., Introduction to Dutch Law for Foreign Lawyers
(Deventer: Kluwer, 1999).

260
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of the mandator. The contract may oblige the mandatary to act in his
own name, or to act in the name of the mandator (art. 414 Book 7 CC).

A contract of mandate is governed by the general rules on contract for
services (contract of instruction, arts. 400-413 Book 7 CC),”** and the
special rules on the special type of contract for services, the contract of
mandate (arts. 414-423).”°° In so far as these rules or the standard
contract terms do not indicate otherwise, the general rules on contracts
(Books 3 and 6) are also applicable. Arts. 400-423 are also applicable by
way of analogy to all contracts (other than the contract of mandate)
where one party has the obligation or the power to perform legal acts on
behalf of the other party, in so far as the meaning of arts. 415-423 is not
contradictory to this. As a result, every agreement that involves one
party managing property for the benefit of another party will be gov-
erned by the rules that are applicable to the contract of mandate (art.
424 Book 7 CC).

The contract of mandate does not require a transfer of the assets, but
it does not forbid it either. If the parties want to allow for the possibility
that the mandatary acts not only in his own name but also in the name
of the mandator, then the rules on power of attorney (volmacht) will be
applicable (arts. 62 ff. Book 3 CC). It is also possible to give the manda-
tary an exclusive power over the assets. According to art. 423 Book 7 CC,
the mandatary can be granted an exclusive or privative mandate (priva-
tieve last). This article states that when the mandator and the mandatary
have agreed that the latter shall be exclusively entitled to exercise, in

264 Overeenkomst van opdracht. In a contract for services the one who has accepted the
contract binds himself to perform duties outside any form of labour contract. The
duties can be anything except the making of goods, the keeping of goods, the
publishing of works or the carriage of persons and goods (by himself or by third
persons). See Mr C. Asser’s handleiding tot de beoefening van het Nederlands
burgerlijk recht, Bijzondere overeenkomsten, deel 5-1II, Overeenkomst van opdracht,
arbeidsovereenkomst, aanneming van werk, S. C.].]. Kortmann, L.].M. de Leede, H.O.
Thunnissen, 7th edn (Zwolle: W.E.]. Tjeenk Willink, 1994) (Asser/Kortmann 1994),
nos. 33-125; H. L. E. Verhagen, Agency in Private International Law (The Hague: Martinus
Nijhoff, 1995); S.Y. Th. Meijer, Middellijke vertegenwoordiging (Deventer: Kluwer, 1999)
and K. F. Haak and R. Zwitser, Opdracht aan hulppersonen, SI-EUR-reeks no. 21
(Rotterdam: Gouda Quint, 1999) (Haak/Zwitser 1999), 83-114. See for a translation of
Book 7: Peter C. Haanappel, Ejan Mackaay, H. C.S. Warendorf and Richard Thomas,
Netherlands Business Legislation (The Hague: Kluwer, 1999) (it also contains a translation
of Books 2 and 6 and the Bankruptcy Act).

Overeenkomst van lastgeving. The contract of mandate requires a steady amount of legal
acts to be performed by the mandatary. See Asser/Kortmann 1994, nos. 126-192;
Meijer, Middellijke verteganwoordiging (1999), 7-15 and chapters 4 and 5; and Haak/
Zwitser 1999, 115-143.
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his name, rights belonging to the mandator, the mandator shall no
longer be empowered to exercise the right himself. Third parties deal-
ing with the mandator cannot be affected by this agreement in so far as
they are not, or ought not to be, aware of the exclusive character of the
mandate.”®°

According to art. 110 Book 3 CC, some assets that are bought by the
mandatary in the course of the mandate will become part of the patri-
mony of the mandator.”®” Art. 110 Book 3 has two requirements: first, a
relationship in which one person is acting on behalf of another person
(this is not limited to contracts of mandate), and second, the assets must
be acquired in the fulfilment of the relationship. However, it is impor-
tant to note that art. 110 is limited to assets that are to be transferred by
handing over possession (movables and negotiable instruments), and
may not be applied to other assets even by way of analogy.”®® With
respect to assets that are not covered by art. 110, the mandatary (the
manager) will become the owner notwithstanding the contract of man-
date and an additional transfer will be required in order to move the
assets to the patrimony of the mandator. It is accepted that contracting
parties can exclude art. 110, but only if they do so explicitly.

Alternative 1

It is necessary to draw a distinction between the assets in which the
€2,000,000 will be invested. One possibility involves investment in
securities or contracts for interest rate, currency or equity swaps or
similar contracts: these will hereinafter be called ‘financial instru-
ments’. This term does not yet exist as an official term, but that will
change soon with the coming into force of the Act on Financial Services,
which also implements the Directive on Financial Instruments Markets.
Another possibility involves investment directly in physical assets such
as movables and immovables. In practice, it is not customary for a
portfolio manager (other than an institutional investor) to manage
investments other than financial instruments. A person who is

266 The exact scope of the article is under debate. Does an exclusive mandate have as a
result that the mandator (owner of the asset) will no longer be able to transfer the
ownership of the asset to a third person who knew about the exclusive mandate?

267 Art. 3:110 Book 3 CC reads: ‘Where there exists a juridical relationship between two
persons to the effect that what one of them will acquire in a specified manner will be
detained by him for the other, the former detains for the latter what has been acquired
by him in the performance of the juridical relationship.” See Haak/Zwitser 1999, 56-58.

268 HR 23 September 1994, NJ 1996, 461 note Kleijn (Kas-Associatie/Drying).
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obligated to manage assets other than financial instruments, within the
meaning of ASST 1995, will do so under a contract of mandate. There is
no special procedure for retaining the contract while replacing the
manager. This may be different if the contract has been concluded
with a company such that it is everyone’s intention that a natural
person, X, perform the actual service. In that case, art. 404 Book 7 is
applicable. The company and person X are both responsible for per-
forming the contract in good order, although only the company can
terminate the contract. In such a situation it is probable that the client
will request the replacement of person X without having to terminate
the contract with the company.

Investment in financial instruments

Point a: termination

In Case 1, the terms of the document indicate that John’s powers are to
be irrevocable for a period of five years.”*® With respect to the contract
of mandate, the mandator may terminate the contract at any point
whether the mandator is a professional or a non-professional (art. 422
sub 2 and art. 408 sub 1 Book 7 CC). It is not necessary for the mandator
to have a reason for termination and a notice period is not required.
The nature of the contract, or simple reasonableness and fairness, may
dictate that the contract cannot be terminated; however this is not
applicable to the case at hand.”’” The court has no choice but to grant a
declaration that the contract is terminated. In Case 1, a judicial declara-
tion can be requested on the basis of art. 302 Book 3 CC.

There are other possibilities that are available, and it is up to the
mandator to select and adopt a particular strategy. If the acts of the
mandatary amount to a serious breach of contract, then the mandator
may seek rescission of the contract (art. 265 Book 6 CC). Rescission can
be accomplished by the mandator sending a written declaration to the
mandatary (art. 267 sub 1 Book 6 CC), or by seeking a court decision (sub
2). In order to decide whether the implications against John are suffi-
cient to establish that John has breached the contract in a way that
justifies rescission, it is necessary to consider the specific wording of the
contract and whether John BV lost his reliability (which is one of the

269 1t is presumed that John BV and Sam have concluded a written contract and that Sam
has given a power of attorney to John BV with powers needed for the specific
transactions.

270 Asser[/Kortmann 1994, nos. 105-106 and 172; Haak/Zwitser 1999, 106-110.
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requirements of the licence: see section titled Investment in securities).
Although the requirement for the licence is a matter between John BV
and the Public Administration, it is accepted that the rules of conduct
will have some impact on whether John should be considered to have
acted as a prudent mandatary.”’’ In Case 1, John’s implication in the
artwork scandal seems to indicate that he has not acted as a good and
caring mandatary and this amounts to breach of contract. The last
possibility involves the rescission of the contract on grounds of unfore-
seen circumstances (art. 258 Book 6 CC); however, this does not apply to
the case at hand.

Point b: no further actions possible by John BV

By terminating the contract, the power of attorney is withdrawn as well.
Under the requirements of the ASST 1995 and the FRMSST 2002, the
accounts with the credit institution are in the name of the client (see the
section titled The contractual agreement between John BV and Sam). The claim
on the credit institution falls into the patrimony of the client and not
into the patrimony of the investment institution. John BV is not the
owner of the balance of the accounts. Therefore, termination of the
contract is sufficient to bring about the withdrawal of the power of
attorney. Generally, the mandate is not exclusive;”’* however, whether
it is exclusive or not, the power of attorney will be withdrawn auto-
matically upon termination of the contract. To be absolutely certain
that the portfolio manager will cease to act with respect to the accounts,
Sam should immediately inform the bank of the termination or, more
drastically, close the accounts.

Point c: full audit

Art. 27 sub 2(e) FRMSST 2002 provides for the obligation to agree with
the client in the written contract on the frequency of a regular audit to
be given by the portfolio manager. The obligation and the minimum
frequency have been codified in art. 29 DSST 1995 and in arts. 35-37

271 See for this theory for the broker: van Setten, De commissionair in effecten, 38-44. See also
in favour of this theory: Grundmann-van de Krol 2004, 485-491. Support for this
opinion can be found in HR 23 May 1997, NJ 1998, 192 (Rabo/Everaars); HR 26 June
1998, NJ 1998, 660 note Van Zeben (Van de Klundert/Rabo); and HR 11 July 2003, JOR
2003/199.

272 In some contracts the mandate will be exclusive if the client, because of his work, has
knowledge of a lot of information that influences the rates of securities. The exclusive
mandate is possible because of art. 423 Book 7 CC.
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FRMSST 2002. On at least a quarterly basis (the client can inform the
security institution that he does not want an overview every quarter and
in such case the term will be once a year (arts. 35 sub 3 and 37 FRMSST
2002)), the client has to receive a statement that provides true, fair and
complete information about the composition of the portfolio, the trans-
actions and the costs that have been incurred by the client. A monthly
report is necessary if the client takes positions that involve financial
liabilities (art. 36 FRMSST 2002). The Decree and the Further Regulation
do not provide a rule on the time of the audit for the case in which the
contract will be ended before such audit was due. It can be assumed that
a full audit in the spirit of the foregoing articles must be given. Arts.
771-793 of the Book of Civil Procedure provide procedural rules for the
cases in which the mandatary (or anyone else who has the duty to give
full account) refuses to provide a full account or the mandator refuses to
accept the account given.

Point d: restitution of the managed assets

Restitution of the managed assets is not relevant to the portfolio man-
agement agreement. The investment institution, or in other words John
BV, is not the owner of the accounts (see the sections titled Investment in
securities and The contractual agreement between John BV and Sam). As such,
there is nothing to return.

Point e: damages for Sam

Termination of the contract on grounds of art. 422 Book 7 CC

According to art. 74 Book 6 CC, if the situation in Case 1 is considered to
be a breach of contract by John BV, then damages will be available for the
mandator. In order to establish sufficiently that the implications against
John constitute a breach of contract that justifies rescission, it is neces-
sary to consider the specific wording of the contract and whether John BV
lost his reliability (one of the requirements of the licence: see the section
titled Investment in securities). Although the requirements for the licence
are a matter between John BV and the Public Administration, it is
accepted that the rules of conduct will have a significant impact on
whether John has acted as a prudent mandatary.””> The amount of
damages will be assessed according to the rules in arts. 95-98 and 100
Book 6 CC. There must be a causal link between the breach and the
damages, and both material and non-material damage is possible. The

273 See above, note 271.
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amount of damages are to be determined by comparing the financial
situation that would have resulted if John BV had completely fulfilled his
part of the contract and the financial situation that has resulted from the
breach. Damages encompass losses as well as missed opportunities.

Rescission of the contract on grounds of art. 265 Book 6 CC

If breach of contract is established (see the section titled Investment in
financial instruments - point a: termination), then damages can be sought on
grounds of art. 277 Book 6 CC.””* The damages will cover the loss
suffered by the breach in addition to the loss caused by termination of
the contract. As stated above, the amount of damages will be deter-
mined according to arts. 95-100 Book 6 CC.

Point a: John BV wants to prevent termination

Since the mandator has a right to terminate the contract, unless termi-
nation is excluded by the nature of the contract, which is not the case
here (see section titled Investment in financial instruments - point a: termina-
tion), John BV cannot prevent it.

If termination is based on rescission resulting from breach of contract
rather than on art. 422 sub 1 Book 7 CC, then John BV should argue that
the facts are not a reason for rescission and that the agreement still
stands. He could argue that a minor breach does not justify rescission
(see art. 265 sub 1 Book 6 CC). A second defence would be that the
allegations do not currently affect his reliability as a portfolio manager
and as such there is no breach of contract (see the section titled
Investment in financial instruments - point a: termination). A third defence
could be that the loss of reliability is something that only affects his
licence and in fact has no impact on his obligations towards the client.
This is the opposite of the reasoning used under the section titled
Investment in financial instruments - point a: termination, in which it was
stated that loss of reliability has a wider effect than just hampering one
of the licence requirements. It is evident that this defence will be
unsuccessful when one considers the numerous defenders of the theory
of wide effect of loss of reliability.

Point b: damages for John BV
Notwithstanding the possibility of termination, the mandatary, accord-

ing to the principles of Dutch law, can be liable for damages if

274 See H.B. Krans, Schadevergoeding bij wanprestatie (PhD Leiden), (Deventer: Kluwer, 1999).
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termination is regarded as a breach of contract. However, because Sam is
a non-professional mandator, the termination of the contract is not
considered to be a breach of contract, according to art. 408 sub 3 Book
7 CC. As a consequence, his obligation to pay anything to John BV is
limited to the payment of costs which are incurred by the mandatary in
acting as such (arts. 408 sub 3 and 406 sub 1 Book 7 CC), damages for risks
that are incurred in acting as mandatary (art. 406 sub 2 Book 7 CC), and
remuneration over the period that the mandate was supposed to be
performed (five years in this case) to be settled reasonably and fairly
(art. 411 sub 1 and 2 Book 7 CC).”’° No further amounts are due, even if
there was no notice of termination. This rule is mandatory and thus
parties cannot derogate from it (arts. 422 sub 1 and 408 Book 7 CC). The
Standard Contract does not provide for a specific rule on this point. In the
case of rescission on the grounds of art. 265 sub 1 Book 6 CC, Sam may be
liable for damages resulting from breach of contract without the limita-
tions of Book 7.

Investments in assets other than financial instruments

If the mandatary invests in assets other than financial instruments, then
no special supervision rules on the legal structure of the mandatary, or on
licences for the mandatary, are applicable. The mandatary may be a
natural person or a company. In practice, the mandatary will be a legal
corporation such as a Besloten or Naamloze Vennootschap (private or public
company). If the contracting party is not the same person as the one who
performs the actual work (see above), then the changing of the actual
manager is probably possible without terminating the contract. In
answering the questions in Case 1, a distinction may have to be made
between movables and immovables. The contract between John and Sam
will be a contract of mandate. Irrespective of whether John is acting on
behalf of Sam in his own name or in the name of Sam, art. 110 Book 3 CC
indicates that the movable assets will fall directly in Sam’s patrimony (see
the section titled The contract of mandate, pp. 176-178). The only situation
in which this rule does not apply is when the applicability of art. 110 is
explicitly excluded. In practice this will not happen very often. For other
assets it is necessary to distinguish whether John acted in his own name
or not. If he acted in his own name, then the assets will fall into his
patrimony.

275 This article does not apply to a contract for an unspecified period of time. See Haak/
Zwitser 1999, 112-114.
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Point a: termination
With regards to termination of the mandate, the answer is the same as in
the section titled Investment in financial instrument - point a: termination.
According to art. 408 Book 7 CC, a contract of instruction can be termi-
nated by the mandator at any time. This rule also applies to contracts of
mandate according to art. 422 sub 1 and 2 (except for the situation in
which the mandate (also) has to be performed in the interest of the
mandatary himself or a third person).””® It is not possible for parties to
agree on different terms. Generally speaking, no special reason is
required to terminate the contract, but the nature of the contract or
simple reasonableness or fairness may dictate that the contract cannot
be terminated. These reasons do not apply to the case at hand.”””
Furthermore, the mandator may seek rescission of the contract (art.
265 Book 6 CC). In case of investment in instruments other than finan-
cial instruments, where licence requirements do not influence the out-
come, it is rather difficult to predict whether the allegations are
sufficient to result in rescission of the contract. Essentially, it will
depend on the specific wording of the contract (i.e. the qualities that
John BV is supposed to display according to the contract).

Point b: no further actions possible by John BV

If the contract is terminated, the mandatary will no longer have the
power to deal with the assets. He can be restrained by a court order from
acting in his own name or on behalf of the mandator. There is no
possibility of registration in order to put third parties on notice,
although it is said that the exclusive mandate can be registered if it
concerns registered things (immovables). If it is revoked, then the revo-
cation should be registered as well. To secure adherence to this order
Sam can ask for a ‘dwangsom’, a sum of money which will be payable
every time the manager disregards the order.

With respect to the assets owned by the mandator under art. 110 Book 3
CC (see the section titled The contract of mandate) but still in John’s posses-
sion (movables), the mandator can seek leave for an attachment for
surrender. If John does something with the assets (i.e. sells them), then
the attachment will follow the assets as long as the third person is not
acting in good faith. If the contract of mandate is accompanied by a power
of attorney that obliges John to actin Sam’s name, then the termination of

276 Asser/Kortmann 1994, no. 173.
%77 Ibid., nos. 105-106 and 172.
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the contract will cause the withdrawal of the power of attorney. It is also
possible to withdraw this power by a separate statement.

Point c: full audit

Art. 403 Book 7 CC obliges the mandatary to inform the mandator (sub
1) and provide an account (sub 2) of his acts. It is possible for the
contracting parties to agree to different terms. The rule is not manda-
tory except in the case of agency contracts. Arts. 771-793 Book of Civil
Procedure provide procedural rules for the case in which the mandatary
(or anyone else who has the duty to give a full account) refuses to
provide a full account or the mandator refuses to accept a full account.
John will be obliged to provide a full audit.

Point d: restitution of the managed assets

Restitution can involve handing over possession (factual power over the
assets) and administrative papers. It can also mean that ownership of
the assets must be transferred whether or not it is accompanied by
actual delivery.

The mandatary is not the owner of the assets

The mandatary need not be the legal owner of the assets even if he acts
in his own name (art. 110 Book 3 CC).?”® The claim for handing back the
assets and the administrative papers will lapse five years after the
contract has been terminated (art. 412 Book 7 CC). A right of retention
on administrative papers is possible: however, in such a case, the inter-
ests of both parties will be compared.

The mandatary is owner of the assets

If art. 110 Book 3 is not applicable to the movables and negotiable
instruments in question,”’” in addition to other assets that the article
does not cover, then the mandatary is the owner of the assets and
restitution of the managed assets will be ordered if the contract is
terminated. It is necessary to transfer the assets. This transfer will not
take place automatically upon termination of the contract unless the

278 This article does not apply to registered assets or other assets that are not delivered by
handing over possession. See above, p.178.

279 Art. 110 might have been excluded by the parties, or the assets might have become
mingled so that they are no longer individually ascertainable, which will negate the
rule of art. 110.
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parties have agreed otherwise. The assets will be transferred according
to the rules that are applicable for each individual asset.

With respect to registered assets, if the manager refuses to transfer
the assets, then a court decision can be sought for a notarial deed,
which is required for a valid transfer (art. 300 sub 2 Book 3 CC). The
court can also appoint a representative who will perform the neces-
sary acts instead of the manager. The requirements follow from art.
301 Book 3 CC.

Point e: damages for Sam

With respect to Sam’s claim for damages, the answer is the same as in
the section titled Investment in financial instruments - point e: damages for
Sam, with the exception that failure to comply with the licence require-
ments is not an available argument since no licence is required here.

Point a: John wants to prevent termination

With respect to John wanting to prevent termination, the answer is the
same as in the section titled Investment in financial instruments - point a:
John BV wants to prevent termination.

Point b: damages for John BV

With respect to John’s claim for damages, the answer is the same as in
the section titled Investment in financial instruments - point b: damages for
John BV.

Alternative 2

Financial instruments

The securities institution is bound by the client’s instructions. To prevent
interference with the policy of the securities institution, many contracts
limit the rights of clients so that the client cannot provide instructions at
any time. Apart from the unlimited possibility to instruct the securities
institution when concluding the contract, the client has the opportunity
to instruct every quarter of the year or only once a year, depending on
what the parties have agreed to in the written contract (art. 27 sub 1(e)
and sub 2(d) FRMSST 2002). If the instruction was within the powers of
the client, then John BV would have to follow it. If John BV chose not to
follow it, then he would be liable for breach of contract (art. 74 Book 6
CC). In other words, he would have exceeded his power of attorney. In
this situation it is not likely that the identity of the purchaser of Sam’s
securities would be known. However, should the third person be known,
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then the letter would prevent the third person from claiming that he or
she has received in good faith. The sale will be rescinded because the
securities institution acted outside the scope of the power of attorney.

Investments other than financial instruments

The ASST 1995 is not applicable with respect to this situation. If the
mandatary acts in his own name, then the transfer is considered valid.
In such a case, the only kind of claim which the mandator (Sam) can
make against the third person (Elinor) is one based on a wrongful act
(tort). According to Dutch law, even if a third person knowingly profits
from a breach of contract by the mandatary, this fact alone is not enough
to conclude that the third person has committed a tort.”*” However, the
combination of the letter and the fact that Elinor knew that John was
acting as a mandatary would most likely be sufficient to reach the con-
clusion that a tort was committed. Another, rather theoretical option, is
to sue the third person for unjust enrichment (art. 212 Book 6 CC).**'

If the mandatary was acting on behalf of the mandator in the latter’s
name, then the situation would be different because the contract of
mandate implies a power of attorney. In this case, John acted outside his
power of attorney because Sam changed the contents of the power by
telling John not to sell below a certain price. Elinor had knowledge of
Sam’s request because Sam sent her a letter. Elinor will not be able to
rely on art. 61 sub 2 Book 3 CC, which protects third parties against
claims made by the donor of the power of attorney based on the fact that
the donee of a power of attorney has acted outside his authority. Case 1
involves unauthorised representation that will not be binding on the
mandator (art. 66 Book 3 CC). In other words, the sale and transfer will
not bind Sam.

Alternative 3

Financial instruments

With respect to financial instruments, if Sam orders John BV to buy
certain shares, the contents of their written contract for investment
services will have to be taken into account. Except for the case in which

280 Decided in: HR 17 November 1967, NJ 1968, 42 (Pos/V.d. Bosch), HR 17 May 1985, NJ
1968, 760 (Curagao/Boyé c.s.) and confirmed in HR 30 June 1995, NJ 1995, 693
(G-rekening). See Mr C. Asser’s handleiding tot de beoefening van het Nederlands
burgerlijk recht, Verbintenissenrecht, deel 4-II1, De verbintenis uit de wet, A.S. Hartkamp
(Zwolle: W.E.]. Tjeenk Willink, 2002) (Asser/Hartkamp 2002), no. 51b.

281 See Verhagen, Agency in Private International Law (1995), 61.
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the mandate is exclusive,”®” the client never loses his right to act. The
rule in art. 402 sub 1 Book 7 CC is equally applicable here. The client can
give instructions at any time, unless the parties agreed otherwise. In
practice, this will often be limited to the possibility of giving instruc-
tions on a quarterly or yearly basis. The portfolio manager must respect
his client’s instructions with the exception of ill-considered directions.
In the case of ill-considered directions the manager can probably termi-
nate the contract, even without giving a period of notice (compelling
reasons: art. 408 sub 2 Book 7 CC).

Investments other than financial instruments

According to art. 402 sub 1 Book 7 CC, the mandator may give instruc-
tions on how to manage the assets. The mandatary is obliged to respect
these directions if he is notified in a timely manner and if the directions
are well considered. It is possible for parties to deviate from this rule in
their contract (except in an agency contract). In Case 1, the issue is
whether the investment instruction is well or ill-considered. If it is not
well considered, then the mandatary can choose not to follow it. If the
mandator insists, then the mandatary will have the right to terminate
the contract of mandate on grounds of compelling reasons (art. 402 sub
2 Book 7 CC).***

PorTUGAL

The mandate, with or without representation, is the device normally
chosen to construct an express trust for the management of certain
assets for certain people. The autonomous patrimony, normally used by
the legislator, creates funds for the investment of undetermined sums
for an undetermined number of people. Foundations are an apt solution
to construct and develop a charitable or protective (spendthrift) trust.
The law does not allow foundations for private purposes, but only for
relevant ‘social interest’ (art. 188 CC). This restriction is a historical
consequence of the influence that the French Revolution had in restrict-
ing all feudal restraints on land circulation. Today, this is a tradition
that has become more difficult to justify. Problems related to prodigal-
ity would be much better dealt with by a private foundation than by the
current ineffective system of curatorship, whereby the prodigal person

282 See text at note 266.
283 Asser/Kortmann 1994, nos. 59-60.
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needs the special authorisation of the curator to dispose of (and some-
times even to administer) his patrimony. Also, people unable to care for
themselves would have better protection through a private foundation
than through the system of legal representation by a guardian (arts.
138-156 CC). So too would the several types of funds created by law to
incorporate investment funds (fundos de investimento), pension funds
(fundos de pensdes), securitisation funds (fundos de titularizagdo) and other
collective investment schemes.

Case 1 is full of legal questions arising from difficulties of ‘transpos-
ing’ the trust to continental systems. Fiducia cum amigo and fiducia cum
creditore are possible solutions. However, there is a long (and erroneous)
tradition in Portuguese legal doctrine of banning the fiducia on the
grounds of the (misunderstood) doctrine of causa and of the numerus
clausus (tipicita) of real rights. Although more recent doctrine accepts the
validity of fiduciary contracts on the basis of freedom of contract (auton-
omia privada), courts are still reluctant in this matter. On a comparative
basis it is, however, preferable to answer Case 1 with solutions that are
commonly provided in cases in Portugal, and to avoid my own solutions
when they are not generally accepted.

A new study has recently been published, at the initiative of the Bank
of Portugal, dealing with the possibility of the recognition of the trust
on the basis of a new law of ‘fiduciary ownership’ (propriedade fidu-
ciaria).”** In accordance with this study, the trust would be a new type
of real right whereby the trustee (fiducidrio) would be bound to manage
the trust property (bens fiduciados) in the interest of the beneficiary
(beneficiario). The trust property would constitute autonomous patri-
mony and would be quite separate from the debts of the trustee.

In Portuguese law trusts are formally referred to only in the Madeira
archipelago. In fact, Decree-Law 264/90 of 31 August authorised ‘the
incorporation and operation of companies, as well as the opening of
branches by existing institutions whose sole object was trusts or off-
shore trust management’ in the Madeira Free Zone, but only in the
Madeira Autonomous Region. This provision is, however, very
restricted both in material and in territorial scope. Still, I am of the
opinion that besides residual recognition of trusts in the Madeira tax
haven, the several legal solutions of autonomous patrimonies related to
collective investment schemes (i.e. investment funds, pension funds,
securitisation funds) are in fact (and in law) trust structures. Portugal is

284 M.J. Campos, D.L., A Propriedade Fiduciaria (Trust), (Coimbra: Almedina, 1999).
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not a party to the Convention Concerning the Law Applicable to Trusts
and to their Recognition of 1 July 1985.

Within the framework of Portuguese law, John’s management of
Sam’s property rests on an irrevocable power of attorney with the
underlying relationship being a contract of mandate to manage. This
mandate is exercised professionally for a consideration. In Portuguese
law the mandate, if it is a general one, only allows day-to-day manage-
ment; if it goes beyond day-to-day management and includes powers to
dispose, sell or hypothecate, it must specify the goods to which it is
applicable (art. 1159 CC).

Portuguese legal doctrine and both the Civil Code (CC) and the
Commercial Code (ComC) clearly distinguish the contract of mandate
from the power of attorney.”®> A mandate may be granted with or
without representation. Powers of attorney are governed by the general
part of the Civil Code (arts. 262-269) dealing with voluntary representa-
tion. The mandate is detailed in the special part of the Book of
Obligations, more specifically Contracts. In other words, it is dealt
with as a type of contract (arts. 1157-1184). The Commercial Code
governs commercial mandates - mandates to undertake commercial
acts - and clearly distinguishes between mandates with and without
representation, the latter known as ‘commission’ (arts. 231-277 ComC).
Powers of attorney are unilateral and may have an underlying mandate
with representation, or any other licit business which necessitates the
power. Both the power of attorney and the mandate are extinguished
when the underlying relationship terminates (art. 265 CC). Revocation
and renunciation of the power of attorney lead to forfeiture of the
mandate with representation (art. 1179 ComC).

As a general rule, both the power of attorney and the mandate are
freely revocable (arts. 265.2, 1170 and 1171 CC and art. 245 ComC).
Revocation without due cause of a professional mandate, or of one
granted in the interest of both the mandatary and the mandator, gives
rise to a claim for damages (art. 265.3 CC). However, irrevocability of a

285 Januario Gomes, Em tema de recog¢do do mandato civil (Coimbra: Almedina, 1989),

Assungdo Fidejussoria de Divida, (Coimbra: Almedina, 2000); Maria Helena Brito, A
Representagdo sem Poderes, Revista Juridica, 9 e 10 (Lisbon: AAFDL, 1987), Contrato de
Concessdo Comercial (Coimbra: Almedina, 1990), A Representagdo nos Contratos
Internacionais (Coimbra: Almedina, 1999); Pedro Leitdo Pais de Vasconcelos, A Procuragdo
Irrevogavel (diss., Lisbon, 2001); Pessoa Jorge, O Mandato sem Representagdo (Lisbon: Atica,
1961); Pinto Monteiro, Contrato de Agéncia, 4th edn (Coimbra: Almedina, 2000); Seica
Girdo, O Mandato de Interesse Comum (diss., Coimbra, 1997).
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power of attorney is expressly allowed when the power is executed in
the mutual interest of the donor and the attorney (art. 265.3 CC). The
same rule applies to the mandate when it is granted in the mutual
interest of the mandator and the mandatary (art. 1170.2 CC). The courts
accept the validity of powers of attorney and mandates which are
granted in the sole interest of either the attorney or the mandatary.
Irrevocable powers of attorney which are in the sole interest of the
attorney, or the mutual interest of donor and attorney, must be granted
by means of a public notarial deed (art. 116.3 of the Notaries Code
(NotC)).>*¢

The irrevocability of the mandate and the power of attorney stems
from the underlying relationship. If the irrevocability is necessary to
the satisfaction of the underlying relationship, and provided it is
granted to protect the interests of the mandatary against the mandator
(for example, a power for compliance), then revocation of the power is
ineffective (strong or absolute irrevocability). If it is merely agreed, but
not required for the satisfaction of the underlying relationship, then
the revocation will be effective, but will give rise to civil liability for
violation of the agreement of irrevocability (weak or relative irrevoc-
ability). Courts have dealt with problems arising from irrevocability of
powers of attorney, and generally consider ineffective the revocation
of irrevocable powers that were granted in the interest of both donor
and attorney, or in the sole interest of the attorney (Trévora, 16
January 1991, CJ, XVI (1991), I, 286).

The duties of the mandatary, with or without representation,
include: (a) carrying out the acts included in the mandate in keeping
with the mandator’s instructions; (b) providing such information as
the mandator may request in respect of the status of the management;
(c) notifying the mandator of the execution of the mandate or, if the
mandate is not executed, the reasons for this; (d) rendering accounts
at the end of the mandate or when so required by the mandator; and
(e) delivering and conveying to the mandator what should be received
in the execution of the mandate or in its exercise, provided that the
mandatary has not spent it in the normal exercise of the mandate (art.
1161 CC).

When a mandate without representation is granted, the mandatary
acts in his own name in dealings with third parties, and the legal

286 Ppais de Vasconcelos, A Procuragdo Irrevogavel. See also Supreme Court STJ 24.1.1990, BM]
393-588, STJ 13.2.1996, CJ 1996-1-86, ST] 3.6.1987, BM] 468-361.
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effects of his actions are reflected on his own person. Afterwards, he is
obliged to transfer and/or convey the effects of his mandate, i.e. all
rights, goods, money or other juridical objects, to the ownership of the
mandator (art. 1181.1 CC). This creates a well-known risk for the
mandator in the case of insolvency or bankruptcy of the mandatary.
Article 1184 CC*®” protects the mandator against the mandatary’s
personal creditors, who are not entitled to seize any of the goods
that were acquired by the mandatary in execution of the mandate
and are to be transferred to the mandator. In the case of goods whose
transfer is subject to registration (mostly immovables), the exemption
is in force only prior to registration in the mandatary’s name. As a
consequence of the publicity created by the registration, third party
interests, including those of any creditors, become more relevant than
those of the mandator. This regime of art. 1184 CC is of great impor-
tance and effectiveness with relation to trust-like situations. In com-
mon practice, management of assets, professionally or otherwise, is
normally based upon a mandate with representation or just a simple
revocable power of attorney. It is neither normal nor frequent
for ordinary people to trust the administration of goods to another
person on the basis of a mandate without representation. There are,
however, cases where goods are vested in third persons as fiduciaries
(fiducia cum amico), who own them as proprietors with the aim of
protecting the beneficiary from his creditors, from his own prodigal-
ity, or for some other reason. These cases of fiducia cum amico are
usually kept secret or known only by a restricted number of people
and/or inside the family.

The case in the questionnaire appears, in the Portuguese context, as a
case of an irrevocable power of attorney with an underlying relation-
ship of mandate with representation, in which the legal effects of the
attorney’s action are produced directly within the legal sphere of the

287 Artigo 1184" (Responsabilidade dos bens adquiridos pelo mandatario): ‘Os bens que o
mandatario haja adquirido em execuc¢ao do mandato e devam ser transferidos para o
mandante nos termos do n° 1 do artigo 1181° ndo respondem pelas obrigacoes
daquele, desde que o mandato conste de documento anterior a data da penhora
desses bens e ndo tenha sido feito o registo da aquisicdo, quando esta seja sujeita a
registo.’Article 1184 (Responsibility of the goods acquired by the agent): ‘Goods acquired by
the mandatary in execution of the mandate that should be transferred to the mandator
in accordance with Article 1181.1 shall not be seized for the debts of the mandatary,
provided that the mandate consists of a written document issued prior to the date of
the seizure and that no registration has yet been made in the event that the acquisition
in question is subject to registration.’
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mandator. Nevertheless, it is possible to understand it as a mandate
without representation (or commission), in which case the legal effects
of the attorney’s acts are produced within his own legal sphere and
must then be transferred to the mandator’s sphere. The solutions are
different, depending on whether the mandate is granted with or with-
out representation.

As the questionnaire mentions that John carries on the activity of a
professional investment manager in his small office, it does not appear
to be a case of administration by a portfolio management company. In
principle, the professional administration of assets (portfolios) of third
persons cannot be done by individuals. In accordance with arts. 4.1 and
8.2 of the Banking Act (RGICSF - Regime Geral das Instituicoes de Crédito e das
Sociedades Financeiras, Decree-Law 298/92 of 31 December), the adminis-
tration of assets must be done exclusively by a special kind of financial
company, a management company (sociedade de administracdo de patri-
monios), governed by Decree-Law 163/94 of 4 July. This is a consequence
of Directives 93/22/EEC and 89/646/EEC.

The legislation that enacts into Portuguese internal law art. 3 of
Directive 89/646/EEC goes far beyond its scope in forcing the use of
the corporate form for the exercise of professional asset management.
Article 8 of the Banking Act states that only credit institutions (institui-
coes de crédito) and financial companies (sociedades financeiras) can manage
third party assets in a professional manner. This provision applies
regardless of the nature of the assets being managed. It covers not
only management of securities, but also management of other types
of assets, including immovables (see also art. 4 Banking Act).”*® In
principle, both credit institutions and financial companies have to be
created as limited liability companies (sociedades anonimas), although
some exceptions apply in the case of mutually based banks.

The main point is, therefore, to distinguish between professional and
non-professional management activities, because non-professional
management is permitted by both corporations and individuals.
Management may also be performed by individuals of other professions
as an accessory to their main activity (e.g. lawyers, solicitors, etc.). In
that context, it has been understood that professional management

288 F Conceigiio Nunes, Direito Bancario (Lisbon, 1994), I, 233-238; Menezes Cordeiro,
Manual de Direito Bancario (Coimbra, 1998), 157-159; M. H Brito, ‘As Empresas
Financeiras na nova Lei Bancaria Portuguesa’, in Boletim da Faculdade de Direito de Bissau,
no. 2 (September 1993), 134.
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occurs when there is a usual and stable activity, aimed at profitable
results,”®” and exercised mainly to the exclusion of other activities. The
connection with an enterprise, and an entrepreneurial manner of orga-
nisation and performance, could also be taken into account as criteria to
characterise professional management, for the purpose of the interpre-
tation of art. 8 of the Banking Act.

Management companies (sociedades gestoras) carry out the manage-
ment of portfolios of assets on the basis of a written mandate granted
by the client to the company, specifying the terms, limits and levels of
liberty of management, and how discretionary it may be. Management
companies are bound by certain obligations, including: the certification
of the identity and legal capacity of the parties to contracts they enter
into; the presentation of all contracts clearly and exactly so that no error
or mistake may arise; non-disclosure of the identity of their clients,
except where necessary to the conclusion of contracts; immediately
informing clients about the details of contracts entered into on their
behalf, unless otherwise agreed in the mandate (in principle, this
should be done on the day of the contract); and making best efforts for
the fulfilment of contracts. All funds and transferable securities belong-
ing to clients must be deposited in separate bank accounts opened in
the name of the respective clients. These accounts may be opened in the
name of the management company, but for the account of the clients,
provided that this is formally mentioned in each account.

Alternative 1

The irrevocability clause for the power of representation in the contract
between Sam and John constitutes a conventional (weak, relative) irre-
vocability and not a natural (strong, absolute) one.””’ John’s interest in
the irrevocability arises out of his professional interest in management.
Sam is entitled to revoke the mandate and, with it, the power of attor-
ney (the powers of representation), provided that there is due cause. If
there is no due cause, then the revocation is effective, though it grants
John a right to compensation. The same applies if the management is
performed by John SA (a management company).

289 Athayde, Curso de Direito Bancdrio (Coimbra, 1999), 283-288; Nunes, Direito Banéario,
237-238.

290 Natural irrevocability of the power is a consequence of a right or an interest of the
agent (or of a third party) that is to be exercised against the principal; conventional
irrevocability is a consequence of a mere bargain or promise: see Pais De Vasconcelos,
A Procuragdo Irrevogavel.
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News appearing in a newspaper concerning John’s (or John SA’s)
involvement in illicit activities constitutes due cause for revocation,
provided that the news is true and confirmed. Since newspapers are
not always accurate, Sam should hear John’s version of the story
before revoking the power of attorney in order to maintain good
faith. If the news is not true then the revocation is effective, but Sam
should compensate John for damages arising from the premature
revocation.

a. Revocation is effective upon receipt of notice of revocation sent
by Sam to John (or John SA), and there is no need for a judicial
claim for revocation. Sam may sue John (or John SA) for the
judicial declaration of termination of mandate if he so wishes;
although a judicial declaration is not strictly necessary, it might
be useful.

b. Prior to the filing of the action, or during its proceedings, Sam
may apply for, and obtain, an injunction (providéncia cautelar) to
prohibit John (or John SA) from entering into new transactions,
or to stop all transactions immediately.

c. Sam is entitled to demand from John (or John SA) a detailed
report and accounting of the management that he has carried
out (art. 1181 CC and arts. 239 and 240 ComC). Should John
refuse, Sam may bring a special rendering-of-accounts action
(prestacdo de contas, art. 1014 Civil Procedure Code).

d. Samis entitled to demand restitution of such property belonging
to him as may have been received by John (or John SA) in the
execution of the mandate.

e. Sam is entitled to demand compensation for damages arising
fr